UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

o REGION 7
N 11201 Renner Boulevard
. Lenexa, Kansas 66219

MAY 0 7 2018

Mr. Leo Henning

Director, Division of Environment

Kansas Department of Health and Environment
1000 S.W. Jackson Street, Suite 540

Topeka, Kansas 66612-1368

Dear Mr. Henning:

On March 9, 2018, the U.S. Environmental Protection Agency received the submittal of new and revised
water quality standards, under a cover letter dated February 23, 2018, from the Kansas Department of
Health and Environment .! The new and revised WQS were formally adopted by the KDHE on January
26, 2018, were published in the Kansas Register on February 8, 2018, and became effective under state
law on February 23, 2018. The WQS submittal packaged included a certification letter from the Office
of the State Attorney General dated January 12, 2018.

Under Section 303(c) of the Clean Water Act, 33 U.S.C. § 1313(c) and Title 40, parts 131.20 and 131.21
of the Code of Federal Regulations, states must review their WQS at least every three years and submit
any new or revised WQS to the EPA for review and approval or disapproval. As Director of the Water,
Wetlands and Pesticides Division, I am charged with the responsibility of reviewing and approving or
disapproving new and revised WQS under Section 303(c).

Today, the EPA is acting on certain portions of the following components of Kansas® WQS submittal: 1)
adoption of the EPA’s 2013 recommended ammonia criteria; 2) new and revised WQS included in the
Kansas Code of State regulations, K.A.R. 28-16-28b, 28-16-28d, 28-16-28e¢, 28-16-28f, 28-16-28h; 3)
revisions of the Kansas Water Quality Standards Implementation Procedures, Section 4 Water Quality
Standards Variance; and 4) Specific portions of the Kansas Water Quality Standards Variance Register,
including variances for 22 dischargers. The EPA is reserving action on 26 municipal dischargers
identified in the Kansas Surface Water Quality Standards Variance Register. Finally, within the code of
State regulations Kansas adopted by reference a number of documents. The Enclosure to this letter
provides a more detailed description of the EPA's rationale for these actions.

The EPA has included as attachments, items that the EPA encourages the state to address in its next
triennial review, as well as correspondence from the state that provided additional clarification regarding
items related to provisions of the variance.

The EPA initiated consultation with the U. S. Fish and Wildlife Service under Section 7(a)(2) of the
Endangered Species Act on October 5, 2017, for items EPA is approving. Section 7(a)(2) requires that

1 Some supporting documents were omitted from the original WQS submittal package, but these filed were
subsequently sent by the KDHE. The supporting documents were submitted to the EPA on April 10, 2018, and
April 12, 2018.
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federal agencies, in consultation with the USFWS, ensure that their actions are not likely to jeopardize
the existence of federally listed species or result in the adverse modification of designated critical habitat
of such species; this consultation is still on-going.

The EPA commends the state's commitment to protecting its waters by establishing WQS and adopting
numeric criteria that significantly increase environmental protection to aquatic life for waters of the U.S.
located in Kansas. We look forward to continuing to work with the KDHE to update its WQS through
the triennial review process, including updates to the Kansas Surface Water Quality Standards Variance
Register. If you have any questions regarding this matter, please contact me at (913) 551-7146, or
Angela Sena, of my staff, at (913) 551-7989.

Sincerely,

tery Robichaud
Director
Water, Wetlands and Pesticides Division

Enclosure w/ attachments

ce: Trevor Flynn, KDHE
Julia Young, KDHE
John Miesner, USFWS
Corey Buffo, EPA HQ



ENCLOSURE

EPA REGION 7 REVIEW OF 2018 RULE REVISIONS
TO KANSAS WATER QUALITY STANDARDS

Under Section 303(c) of the Clean Water Act (CWA), 33 U.S.C. § 1313(c) and Title 40, Part 131.5 of
the Code of Federal Regulations, states must review their WQS at least every three years and submit any
new or revised WQS to the EPA for review and approval or disapproval. This review involves a
determination of whether:

The state has adopted designated uses consistent with the requirements of the CWA;
The state has adopted criteria that protect the designated water uses;
Whether the state has adopted an antidegradation policy that is consistent with 40 C.F.R. §
131.12, and whether any State adopted antidegradation implementation methods are consistent
with § 131.12;

e  Whether any state adopted WQS variance is consistent with 40 C.F.R. § 131.14;
Whether any state adopted provision authorizing the use of schedules of compliance for water
quality-based effluent limits in NPDES permits is consistent with 40 C.F.R. § 131.15;

e The state has followed its legal procedures for revising or adopting standards;

e The state standards that do not include the uses specified in Section 101(a)(2) of the CWA are
based upon appropriate technical and scientific data and analyses;

e  Whether the state submission meets the requirements included in 40 C.F.R. § 131.6 of this part
and, for Great Lakes States or Great Lakes Tribes (as defined in 40 C.F.R. § 132.2) to conform to
Section 118 of the CWA, the requirements of 40 C.F.R. Part 132; and

e The state submission meets the requirements included in 40 C.F.R. § 131.6.

The EPA’s review of Kansas® 2018 WQS submittal as described in this enclosure is divided into four
sections corresponding to: 1) those items the EPA is approving; 2) those items for which the EPA is
reserving action; and 3) those items which the EPA has determined are not water quality standards and
therefore do not require action; and 4) non-substantive changes to Kansas WQS. The EPA has included
as attachments, items that the EPA encourages the state to address in its next triennial review as well as
correspondence from the state that provided additional clarification regarding items related to provisions
of the variance. The EPA is acting on the Kansas WQS submittal as follows:

e The EPA is approving: 1) adoption of the EPA’s 2013 recommended ammonia criteria; 2) new
and revised WQS included in the Kansas Code of State regulations, K.AR. 28-16-28b, 28-16-
28d, 28-16-28e, 28-16-28f, 28-16-28h; 3) revisions of the Kansas Water Quality Standards
Implementation Procedures, Section 4 Water Quality Standards Variance; and 4) Specific
portions of the Kansas Water Quality Standards Variance Register, including variances for 22
dischargers;

e The EPA is reserving action on portions of the submittal upon mutual agreement with KDHE,
including the “Kansas Eligibility Determination for Wastewater Lagoon Variances July 20167
Kansas Implementation Procedures, Surface Water Quality Standards: Section 4 Appendix A:
Procedure to Calculate the Highest Attainable Condition Under the Multiple-Discharger
Wastewater Lagoon Ammonia Variance-Alternative Ammonia Limits; and 26 discharges
identified in the Kansas Surface Water Quality Standards Variance Register: and



e The EPA has determined that several appendices submitted as supporting documentation are not
new or revised WQS; and therefore, are not subject to an EPA’s action.

As part of the review process, the KDHE made the final draft WQS and supporting documentation'
available for public review and comment starting on July 7, 2017, and ending on October 3, 2017. The
availability of the new and revised WQS was announced in the Kansas Register (Volume 36, Number 27
on July 7, 2017). A public hearing was held at the Curtis State Office Building on October 3, 2017. The
Office of the State Attorney General certified the final WQS on January 12, 2018. Based on our review,
Kansas’ public participation process is consistent with, and satisfies, the procedural requirements of 40
C.F.R. § 131.20, and submission of certification by the Office of the State Attorney General meets the
minimum requirement of 40 C.F.R. § 131.6(e).

SECTION I: APPROVED ITEMS?

A. Revised Numeric Criteria (Including Revised Criteria for Total Ammonia)
e Kansas Surface Water Quality Standards: Tables of Numeric Criteria

B. Variance Authorizing Provisions
e Kansas Water Quality Standards Regulations: Definitions - K.A.R. 28-16-28b

e Kansas Water Quality Standards Regulations: Administration of Surface
Water Quality Standards - K.A.R. 28-16-28f

e Kansas Implementation Procedures, Surface Water Quality Standards: Sections
4.1 through 4.6

e Kansas Water Quality Standards Regulations: Administration of surface water
quality standards - K.A.R. 28-16-28h

e Kansas Surface Water Quality Standards Variance Register: Section One

C. Multiple-Discharger Wastewater L.agoon Ammonia Variances for 22 Dischargers
e Kansas Surface Water Quality Standards Variance Register: Section Two and

Table 1 (below)

D. Federal Regulations Adopted by Reference

e Kansas Water Quality Standards Regulations: Surface water classification and
use designation - K.A.R. 28-16-28d(d)(1)(B)

e Kansas Water Quality Standards Regulations: Surface water classification and
use designation - K.A.R. 28-16-28f(d)(1)

e [Kansas Water Quality Standards Regulations: Surface water classification and
use designation - K.A.R. 28-16-28(d)(5)(D)

' Supporting documentation available during public notice included the April 2017 draft State of Kansas Multiple-Discharger
Wastewater Lagoon Ammonia Variance-Submission Package.

* Kansas WQS regulations presented with underlined text represent new or revised state WQS provisions; strike-out text
denotes language removed from the state WQS.



A. Kansas Surface Water Quality Standards: Tables of Numeric Criteria (Including Revised
Criteria for Total Ammonia)

Revision of Table 1a. Aquatic Life, Agriculture, and Public Health Designated Uses Numeric
Criteria

The KDHE revised Table 1a of the Kansas Surface Water Quality Standards: Tables of Numeric
Criteria to properly reflect the revised chronic ammonia criteria in Table 1d. The acute (Table 1¢) and
chronic (Table 1d) ammonia criteria are approved below in this section. The EPA approves the revision
striking Table 1c¢ and replacing it with Table 1d.

Removal of Table 1b. Hardness-Dependent Aquatic Life Support Criteria

On February 12, 2015, Kansas adopted the EPA’s 304(a) criteria recommendations for copper, the
Copper Biotic Ligand Model (BLM),’ statewide. The new language replaced the previous hardness-
based copper criteria equations, found in Table 1b of the Kansas surface water quality standards- Tables
of Numeric Criteria. The EPA considers the revised Copper BLM to be more protective of aquatic life
and approved Kansas™ adoption of the Copper BLM on July, 18, 2017.

The EPA’s 2017 approval of the copper BLM stated the following:

“In the EPA's training materials on the implementation of the copper BLM, the EPA refers to the
adoption of a statewide approach for the BLM. Kansas can develop numeric results up front
when adopting the revised criteria or later when developing permits or conducting assessments.
Under this approach, the BLM based criteria would replace the hardness-based criteria for
copper. This approach allows Kansas to use the latest available science [to] the copper biotic
ligand model for acute and chronic aquatic life.”

In response to the 2017 EPA approval, Kansas has removed Table 1b, the hardness-based criteria
equations for copper from the Kansas surface water quality standards - Tables of Numeric Criteria. The
removal of Table 1b, containing the previous hardness-based copper equations, is appropriate and is
hereby approved.

Revision of Table 1c. pH- and Temperature-Dependent Values Aquatic Life Criteria For Total
Ammonia Acute Criterion; Revision of Table 1d. pH- and Temperature-Dependent Values
Aquatic Life Criteria For Total Ammonia Chronic Criterion; Removal of Table 1e. pH- and
Temperature-Dependent Chronic Aquatic Life Criteria For Total Ammonia Early Life Stages of
Fish Absent, and, Removal of Table 1f. Surface Water Segments Where Early Life Stages of Fish
Present Chronic Aquatic Life Criteria Are Applicable

KDHE has adopted new aquatic life criteria for ammonia to protect aquatic life from acute and chronic
effects of ammonia in its designated aquatic life support use waters. The aquatic life support designated
use in Kansas is defined as:

3 Aquatic Life Ambient Freshwater Quality Criteria-Copper 2007 Revision (EPA-822-R-07-001, February 2007).
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"Aquatic life support use” means the use of classified surface waters other than

classified stream segments for the maintenance of the ecological integrity of lakes, wetlands. and
ponds, including the sustained growth and propagation of native aquatic life; naturalized,
important, recreational aquatic life;, and indigenous or migratory semiaquatic or terrestrial
wildlife directly or indirectly dependent on classified surface waters other than classified stream
segments for survival.”

The Kansas aquatic life criteria for ammonia for the Aquatic Life Support Use were revised and adopted
to reflect the EPA’s CWA §304(a) criteria recommendations published in 2013.* The EPA’s 2014
ammonia criteria recommendations are based on additional information regarding the toxicity of
ammonia to freshwater unionid mussels. Unionid mussels are much more sensitive to ammonia than the
fish and invertebrates that were previously used to calculate the criteria. Freshwater unionid mussels are
found statewide in Kansas; this is reflected in the Kansas adoption. pH and temperature tables associated
with each of the acute and chronic criteria equations from EPA’s 2013 Ammonia document were
adopted in their entirety.

Kansas’ approach of focusing on protection of unionid mussels is appropriate considering the presence
of these mussels across the state. Unionid mussel sensitivity to ammonia decreases when temperatures
decrease, so when water temperatures fall below [15 deg. C/59 deg. F]. Salmonids in the genus
Oncorhynchus become the most sensitive. Although the Kansas Department of Wildlife, Parks &
Tourism stocks some state waters for recreational fishing, no self-sustaining populations of
Oncorhynchus are present in the state, and the state manages its aquatic life protection for warm-water
fish. It is therefore appropriate for the state to use the Oncorhynchus species-absent ammonia criteria in
Tables Ic. pH- and Temperature-Dependent Values Aquatic Life Criteria for Total Ammonia Acute
Criterion, and 1d. pH- and Temperature-Dependent Values Aquatic Life Criteria for Total Ammonia
Chronic Criterion of the Kansas Surface Water Quality Standards — Tables of Numeric Criteria. These
criteria will be protective of those sensitive species expected to be present in Kansas waters, specifically
unionid mussels.

In the next triennial review, and for purposes of transparency, Kansas may wish to either consider also
adopting the acute and chronic equations contained within the EPA’s 2013 Ammonia update, or describe
how the KDHE will implement the criteria when values don’t correspond to the values in Tables 1¢ and
1d - Tables of Numeric Criteria. That is, the EPA expects that if the values do not fall on a specific
table value, the KDHE will either adopt the appropriate equations, or explain how they will interpolate
between values in Tables 1c and 1d.

The science supporting the EPA’s 304(a) recommended criteria also supports the EPA’s

conclusion that Kansas® ammonia criteria in Tables 1c¢ and 1d of the Kansas Surface Water Quality
Standards — Tables of Numeric Criteria will be protective of the Aquatic life support use. As such,
Kansas’ adoption of these criteria is consistent with 40 C.F.R. §§ 131.6(b), (¢), and 131.11(a) and (b)(i),
and the EPA hereby approves these revised criteria.

As part of the adoption of the EPA’s 304(a) 2013 ammonia, Kansas deleted Table le. pH- and
Temperature-Dependent Chronic Aquatic Life Criteria for Total Ammonia Early Life Stages of Fish

* Aquatic Life Ambient Water Quality Criteria for Ammonia — Freshwater 2013, EPA 822-R-13-001.
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Absent, and, Table 1f Surface Water Segments Where Early Life Stages of Fish Present Chronic Aquatic
Life Criteria Are Applicable, from the Kansas Surface Water Quality Standards — Tables of Numeric
Criteria. As explained above, the EPA’s new criteria recommendations are based on additional
information regarding the toxicity of ammonia to freshwater unionid mussels and are no longer based on
the sensitivity of early life stages of fish, therefore, the deletion of Tables le and 1f is appropriate and is
approved.

B. Variance Authorizing Provisions

A WQS variance is a time-limited use and corresponding criterion targeted to a specific pollutant,
pollutant source and/or waterbody and reflecting the highest attainable water quality condition during a
specified timeframe. The EPA encourages states and authorized tribes to utilize WQS variances, where
appropriate, as an important WQS tool that provides time to make progress towards attaining the
underlying designated use and criteria.

Under section 303(c) of the CWA, a WQS variance requires both a public hearing and the prior approval
of the EPA. To obtain approval, a state must show that the designated use and criterion is not feasible
throughout the term of the variance because of one of the factors listed 40 C.F.R. § 131.14(b)(2)(i)(A).
A variance provides a state additional time to implement adaptive management approaches for
improving water quality while retaining the designated use and criterion as a long-term goal. EPA has
recognized that WQS variances can apply to individual dischargers, groups of dischargers, and entire
water bodies or segments thereof.’ The EPA can approve a variance for a specific discharger or group of
dischargers where the state satisfies the requirements in 40 C.F.R. § 131.14.

Collectively, the variance authorizing provisions provided in K.A.R. 28-16-28f(d); Kansas Water
Quality Standards Implementation Procedures, Section 4; and the Kansas Water Quality Standards
Variance Register, Section One, enables the state to develop less stringent water quality based effluent
Jlimitations in situations where a WQS cannot be achieved in the short-term owing to at least one of the
factors at 40 C.F.R. § 131.14((b)(2)(1)(A). Variances granted under K.A.R. 28-16-28f(d) and approved
by the EPA may be applied by the state in the issuance of water quality certifications under CWA
Section 401 and in the implementation of WQBELs and CWA Section 402. The state is reminded that
variances approved by the EPA do not replace designated uses and associated water quality criteria, nor
do they provide a basis for delisting impaired waters under Section 303(d) of the CWA. 40 C.F.R.
§131.14(a)(2), (3). The EPA looks forward to working closely with the KDHE in the implementation of
the state’s new variance authorizing provisions.

The EPA has reviewed the following new and revised WQS and determined that they are consistent with
the CWA requirements. 40 C.F.R. § 131.13, provides that variance policies may be adopted at state
discretion, and that such general policies are subject to review and approval by the EPA. The following
provides the basis for EPA approval of Kansas’ general authorizing provision for variances. Any
variances adopted pursuant to this authorizing provision must be submitted to EPA and obtain EPA
approval to be effective for CWA purposes.

580 Fed. Reg, 51020, 51036 (Aug. 21, 2015).



Kansas Water Quality Standards Regulations: Definitions — K.A.R. 28-16-28b
Revisions include new or revised definitions in K.A.R. 28-16-28b, as follows:
(kk) “‘Highest attainable condition” and “HAC "~ mean the achievable goal of a variance,

according to KA. R. 28-16-281(d)(5), that reflects the modified designated use and criterion,
designated use, or criterion that is applicable throughout the term of a variance.

(mm) “‘Interim criterion’” means a temporary criterion.

(nn) “Interim designated use” means a temporary designated use.

(xx) “Multiple-discharger variance” and MDYV mean a term-limited variance for more than one
discharger that is issued for a specified criterion or pollutant to achieve the highest attainable
condition.

(1ff)_“Pollutant minimization plan’ and “PMP "~ mean a structured set of activities to improve
processes and pollutant controls that prevent and reduce pollutant levels, including any cost-
effective process for reducing pollutant levels, pollution prevention, treatment, best management
practices, and other control mechanisms.

(lll) “Reconfiguration activities’ means actions that beneficially reshape, remodel, or otherwise
restructure the physical setting and characteristics of a surface water of the state.

4 = 2
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highest attainable condition as an alternative to one or more of the criteria specified in K.A.R.
28-16-28e, as implemented by the department in accordance with K.A.R. 28-16-28f

......

The KDHE has provided new and revised definitions within K.A.R. 28-16-28b, to define terms included
within its variance authorizing procedures. The new and revised definitions are consistent with 40
C.F.R. § 131.3(0) and (p) and 40 C.F.R. § 131.14. EPA hereby approves these new and revised
definitions.

Kansas Water Quality Standards Regulations: Administration of surface water quality standards
- K.A.R. 28-16-28f(d)

The KDHE revised 28-16-28f(d), as follows:




(1) A variance establishing an interim designated use and interim criterion may be permitted

and adopted into the regulations at the next systematic review or subsequent triennial review

and afier a public hearing consistent with 40 C.F.R. 131.20(b). dated July 1, 2016 if upon

written request by any person, as defined in K.S.A. 65-170a and amendments thereto, the
secretary find that the attainment of the designated use and criterion is not feasible because
one of the following conditions is met:

(4) One of the factors listed in 40 C.F.R. 131.10(g). as adopted by reference in K. A.R. 28-16-
28d(d)(1)(B). exists.

(B) Actions necessary to facilitate lake, wetlands, or stream restoration through dam removal
or other significant reconfiguration activities preclude attainment of the desienated use
and criterion while the actions are being implemented.

(2) Each variance shall be issued and evaluated using methods outlined in the “Kansas
implementation procedures: surface water quality standards,”’ as adopted in K.A.R. 28-16-
28b.

(3) Adoption and implementation of each variance shall be in accordance with 40 C.F R.

131.14, dated July 1, 2016 and hereby adopted by reference, except that 131.14(a)(2).

131.14(a)(4), 131. 14(b)(1)(ii), and 131.14(b)(2)(i)(A) shall be replaced by paragraphs

(d)(4) through (d)(7) of this regulation, respectively.

(4) Each variance shall have a designated term limit and reflect the highest attainable condition
during the specified term. A variance may be applied to individual or multiple dischargers
or surface water bodies.

(5) Each variance shall have requirements and a time limitation demonstrating the intent that
progress be made toward the attainment of the underlying designated use and criterion.

(A) Each Kansas surface water quality standard not specifically addressed in a variance shall
remain applicable.

(B) Each person requesting a variance shall provide evidence that a designated use and
criterion, or a designated use or criterion, addressed by the variance cannot be achieved
solely by the implementation of technology-based effluent limits.

(C) Each requirement shall represent the highest attainable condition of the surface water
segment applicable throughout the term of the variance. A specified requirement shall not
result in lowering the currently attained ambient water quality, unless a variance is
necessary for physical reconfiguration activities intended for surface water segment
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restoration. The highest attainable condition of each affected surface water segment as a
quantifiable expression shall be specified as one of the following:

(i) The highest attainable interim criterion;
(ii) the interim effluent condition that reflects the greatest pollutant reduction achievable;
or

(iii)  the interim criterion or effluent condition that reflects the greatest pollutant reduction
achievable with the pollutant control technologies installed at the time the variance is
adopted.

(D) If the quantifiable expression identified in paragraph (d)(3)(C)(iii) is selected, a pollutant
minimization plan consistent with 40 C.F.R. 131.3(p) shall be adopted and implemented if no
additional feasible pollutant control technology is identified.

(6) Each variance request shall include supporting documentation that demonstrates all of the
following:

(A) Attaining the designated use and criterion is not feasible throughout the term of the variance
because of one of the factors cited in paragraph (d)(1)(A) and (B).

(B) The term of the variance is only as long as necessary to achieve the highest attainable
condition.

(C) The highest attainable condition of the affected surface water segment is as defined in
paragraph (d)(5)(C).

(7) A discharger that impacts water quality shall not be granted a variance from requirements of
K AR 28-16-28¢ and 28-16-28e.

The variance authorizing provision included by KDHE in K.A.R. 28-16-28f(d), sets forth a procedure to
be implemented when establishing a variance. The language included in K.A.R. 28-16-28f(d) is
consistent with CWA Section 303(c) and EPA’s implementing regulations at 40 C.F.R. § 131.14, and is
hereby approved by the EPA.

Consistent with 40 C.F.R. § 131.14, the variance authorizing provision provides that KDHE, after
adequate public notice, may authorize alternative WQS upon the demonstration that one of the factors
listed in 40 C.F.R. § 131.10(g) exists and/or actions necessary to facilitate lake, wetlands, or stream
restoration through dam removal or other significant reconfiguration activities preclude attainment of the
designated use and criterion while the actions are being implemented. Additionally, each variance shall
be issued and evaluated using methods outlined in the Kansas implementation procedures: surface
water quality standards, described in detail and approved below.

Within the variance authorizing provisions, the KDHE incorporates by reference 40 C.F.R. § 131.14,
dated July 1, 2016, with exception that 131.14(a)(2), 131.14(a)(4), 131.14(b)(1)(ii), and
131.14(b)(2)(1)(A) shall be replaced by K.A.R. 28-16-28f paragraphs (d)(4) through (d)(7), respectively.
The EPA hereby approves the adoption of 40 C.F.R. § 131.14, and paragraphs (d)(4) through (d)(7). The
EPA finds paragraphs (d)(4) through (d)(7) to be consistent with 40 C.F.R. §§ 131.14(a)(2),
131.14(a)(4), 131.14(b)(1)(ii), and 131.14(b)(2)(i)(A).

K.AR. 28-16-28f(d)(8), provides that [s/pecific eligibility requirements may be included in a multiple-
discharger variance as an alternative to identifying the specific dischargers at the time of adoption of
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the variance. Each discharger shall meet the eligibility requirements in the applicable section of the
“Kansas surface water quality standards variance register,” as adopted by reference in K.A.R. 28-16-
28h, to participate in a multiple-discharger variance.

The EPA approves this language as an authorizing provision. The EPA finds providing for specific
eligibility criteria as an alternative to identifying the specific discharger to be consistent with the EPA’s
Preamble to its 2015 promulgation of 40 C.F.R. § 131.14. 80 FR 51019. At this time, the EPA is
reserving action on the referenced portion of the KDHE’s eligibility requirements included in the
Kansas surface water quality standards variance register, "Kansas Eligibility Determination for
Wastewater Lagoon Variances", dated July 11, 2016.

Kansas Implementation Procedures: Surface Water Quality Standards, Section 4 Water Quality
Standards Variances

The KDHE establishes in K.A.R. 28-16-281(d)(2), that “[e]ach variance shall be issued and evaluated
using methods outlined in the Kansas implementation procedures: surface water quality standards. The
new provisions included within Section 4 of the Kansas Implementation Procedures and outlined below,
are consistent with Sections 303(c) of the CWA, 40 C.F.R. § 131.14, and with 40 C.F.R. § 131.10(g),
and are hereby approved by the EPA.

4.1 BACKGROUND

In August 2015, the Environmental Protection Agency (EPA) published 40 C.F.R. 131.14,
implementing its authority under the Clean Water Act (CWA) section 101(a) and 303(c)(2) to
establish requirements for water quality standard (WQS) variances. A WQS variance is a
flexible mechanism of water quality protection that may be requested by an individual or group
of dischargers who believe they cannot meet their current permit limit and are also uncertain
whether the permit limit can ultimately be achieved. Variances establish time limited designated
use and criterion, that reflects the highest attainable condition as an alternative to one or more
of the criteria of K.A.R. 28-16-28e for the purposes of developing National Pollutant Discharge
Elimination System (NPDES) permit limits where the underlying designated use and criterion
cannot currently be met due to one of the factors cited in KA.R. 28-16-28f(d)(1). The process of
adopting WOS variance will be done according to K AR. 28-16-28b, K.A.R. 28-16-28f(d) and

K A.R. 28-16-28h, which adopts in part 40 C.F.R. 131.14.

The Kansas Department of Health and Environment (KDHE), the permitting authority for the
state of Kansas, may adopt time-limited WQS variances for a designated use and criterion
reflecting the highest attainable condition (HAC) applicable throughout the term of the WQOS
variance, pursuant to K.A.R. 2816-28b(sss) and 28-16-28f(d). A WQS variance does not exempt
the discharger from the requirement to comply with all other applicable technology-based
effluent limitations (TBELs) or water quality-based effluent limitations (WQBELS) outside of the
parameters specified in the variance. WQS variances may be adopted for a single discharger,
multiple dischargers, or a water body or waterbody segment(s). Each WQS variance is
considered to be a WOS and is subject to the requirements of the public participation process



referenced in 40 CFR 131.14 and referenced in K.A.R. 28-16-28f(d), and defined in 40 C.F.R.
131.20.

A WQS variance may be appropriate when a facility has opportunities to improve water quality,
but the timeframe is uncertain as to when the criteria will be consistently met. A WQOS variance
will not be adopted if the underlying designated use and criterion of the proposed WQS variance
can be achieved by implementing technology-based effluent limits.

WQS variances and requests for subsequent WQS variances are initially reviewed by the KDHE
Bureau of Water (BOW). If KDHE BOW supports the proposed WQS variance, it is then subject
to public review and comment during the public notice process, and a public hearing as a
change to the WQS. KDHE BOW will address any public comments prior to submittal to U.S.
EPA Region 7 for final approval. Once EPA Region 7 has granted final approval of the WQOS
variance, NPDES permit(s) with the WQS variance can be issued. Each WQS variance is
granted for the minimum time needed as to achieve compliance with the applicable highest
attainable condition as determined by KDHE.

The procedural requirements provided by Section 4.1 Background are consistent with 40 C.F.R. §
131.14, and are hereby approved.

4.2  ELIGIBILITY
Person(s) requesting a WQS variance shall meet at least one of the factors listed in K. A.R. 28-

16-281(d)(1).

As part of the WQS variance application or request, the requestor is to demonstrate they have
assessed and considered the following factors:

e Technology-based controls are insufficient to meet WQOBELSs derived to meet the
underlying designated use and criteria at issue in the variance,

e FEnsure there is no jeopardy to threatened or endangered species,

e Ensure there is no unreasonable risk to human health, and

e Ensure the highest attainable condition applicable throughout the term of the variance

does not result in any lowering of currently attained ambient water quality, consistent
with 131.14(b)(1)(ii)

As an alternative to identifying qualified dischargers at the time of adoption of a WQOS variance
Jor multiple dischargers, specified eligibility requirements may be adopted in a WQS variance.
Qualified permittees, approved to be included in a multiple discharger WQOS variance will be
listed in the Kansas Variance Register (K.A.R. 28-16-28h).

The EPA approves this language as an authorizing provision. The EPA finds providing for specific

eligibility criteria as an alternative to identifying the specific discharger to be consistent with the EPA’s
Preamble to its 2015 promulgation of 40 C.F.R. § 131.14. 80 FR 51019. The EPA additionally approves

10



the inclusion of approved dischargers to be identified in the referenced Kansas Water Quality Standards
Variance Register.

The eligibility requirements provided by Section 4.2 Eligibility, and reference to the language in K.A.R.
28-16-281(d)(1), which incorporates the factors as presented in 40 C.F.R. § 131.10(g) and 40 C.F.R. §
131.14(b)(2)(A)(2), are consistent with 40 C.F.R. § 131.14, and are hereby approved.

4.3 SUBMISSION REQUIREMENTS

WOS variance requests from a discharger(s) will include an application that will be reviewed by
KDHE. WOS variance requests shall include the following information, provided by KDHE or
the applicant, for consideration:

4.3.1 Variance submissions to EPA.

WQS variance submission per 40 C.F.R. 131.14(b) shall include:
1) The pollutant(s) or water quality criterion, and the water body/waterbody segment(s)

to which the WQS variance applies.

2) The specific discharger subject to the WQS variance. (K. A.R. 28-16-28f{d) and 40
C.F.R 131.14(b)(1))

3) All the applicable requirements that represent the HAC of the water body or
waterbody segment throughout the term of the WQS variance.

4) Provide a quantitative expression of the HAC of the water body or waterbody
segment receiving the discharge. Determine if the variance is for a discharger(s)-
specific or applied to a water body or waterbody segment then select the appropriate
quantifiable expression described below:

a) A quantifiable expression for discharger(s)-specific sites will be stated as one of
the options listed in this section. (40 C.F.R. 131.14(b)(1)(ii)(4)(1-3))
o The highest attainable interim criterion; or
o The interim effluent condition that reflects the greatest pollution reduction
achievable; or
e [fno additional feasible pollutant control technology can be identified, the
interim criterion or interim effluent condition that reflects the greatest
pollutant reduction achievable with the optimization of pollutant control
technologies installed at the time the WQS variance is adopted, and the
adoption and implementation of a pollutant minimization plan (PMP).
b) A quantifiable expression for a water body or waterbody segment will be stated as
one of the options listed in this section. (40 C.F.R. 131.14(b)(1)(ii)(B)(1-2))
o The highest attainable interim use and interim criterion; or
e [fno additional feasible pollutant control technology can be identified, the
interim use and interim criterion that reflect the greatest pollutant
reduction achievable with the pollutant control technologies installed at
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the time of adoption of a WQS variance, and the adoption and
implementation of a PMP.

5) A statement providing that the requirements of the WQS variance are derived from
the HAC identified at the time of the adoption of the WQS variance, or a subsequent
HAC identified during any reevaluation, whichever is more stringent. (40 C.F.R.
131.14(b)(1)(iii))

6) The term of the WQOS variance. Term limits may be documented to expire on a
specific date or as an interval of time after EPA-approval. (40 C.F.R.
131.14(b)(1)(iv))

7) A provision specifying the schedule for the reevaluation(s) using all existing and
readily available information and associated public input process for a WOS
variance with a term greater than five years. Reevaluations will occur no less
frequently than every five years afier EPA approval of the WQS variance. (40 C.F.R.
131.14(b)(1)(v))

Upon the completion of the reevaluation the results will be submitted to EPA within
30 days.

8) A provision that the WQS variance will no longer be the applicable water quality
standard for purposes of the Federal Clean Water Act if a reevaluation consistent
with the frequency specified in the WQS variance is not conducted or the results are
not submitted to EPA, unless and until the reevaluation is conducted and the results
are submitted to EPA. (40 C.F.R. 131.14(b)(1)(vi))

This language is consistent with 40 C.F.R. § 131.14, and is hereby approved.

4.3.2. Supporting Documentation
Compile the appropriate supporting documentation for the type of variance being requested as
required for the submission packet. Supporting documentation shall include:

1) Indicate if the designated use is a Federal Clean Water Act 101(a)(2) use or a non-
101(a)(2) use. Based on the designated use determination include the appropriate
documentation as defined in this section. Federal Clean Water Act 101(a)(2) use(s)
include those uses which provide for the protection and propagation of fish, shellfish,
wildlife and recreation in and on the water.

a. For 101(a)(2) use(s) (40 C.F.R. 131.14(b)(2)(i)(4)):
i Document one of the factors listed in K.A.R. 28-16-28f(d)(1), is met, or
ii. List the actions necessary to facilitate lake, wetland, or stream restoration
through dam removal or other significant reconfiguration activities that
preclude attainment of the designated use and criterion while the actions are
being implemented.
b. For Non-101(a)(2) use(s) (40 C.F.R. 131.14(b)(2)(i)(B)) provide justification and
demonstration that the use and value of the water for those uses listed in 40 C.F.R.
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131.10(a) appropriately supports the WQS variance and term.

2) Submit documentation demonstrating the term of the WQS variance is only as long as
necessary to achieve the HAC. Such documentation will justify the term of the WQS
variance by describing the pollutant control activities to achieve the HAC, including
those activities identified through an associated PMP, which are to serve as milestones
Sfor the WQS variance.

3) A WQS variance for a water body or waterbody segment requires additional supporting
documentation per 40 C.F.R. 131.14(b)(2)(i)(B)(iii), that identify and document any cost-
effective and reasonable BMPs for nonpoint source controls related to the pollutant(s) or
water quality parameter(s) and water body or waterbody segment(s) specified in the
WQS variance that could be implemented to make progress towards attaining the
underlying designated use and criterion.

This language is consistent with 40 C.F.R. § 131.14, and is hereby approved.

4.4 REEVALUATIONS

WOS variances that exceed five years will be reevaluated according to the reevaluation schedule
identified in the variance. The purpose of the reevaluation is to ensure that the highest
attainable condition is reflected throughout the term of the variance. When a more stringent
attainable condition is identified that condition will become the applicable interim WQOS without
additional action. Upon permit reissuance, the WQBEL will be based on the newly identified
interim condition consistent with the NPDES permitting process. If the reevaluation identifies a
condition less stringent than the highest attainable condition, the WQS variance will be revised
and submitted to EPA for approval consistent with the Clean Water Act requirements.

Additionally, the reevaluation period allows the department to consider and evaluate changes in
technology, operation or design of the existing wastewater treatment system to further optimize
the treatment of wastewater and reduce the discharge of the pollutant(s) subject to the WQOS
variance. Incorporation of these changes will be made within the context of the permit holder’s
capacity to financially implement those changes and the applicability of the change to the
current system of the permit holder. Such changes may include, but are not limited to:

1) Opportunity to irrigate the treated effluent onto adjacent agricultural, commercial or
recreational land, thereby reducing or eliminating the discharge of effluent.

2) Employing controlled discharge operations to alter the flow and volume of effluent
discharges during critical and favorable conditions in the receiving waters.

3) Review piping flow path to maximize the detention time of wastewater within the
Ireatment system and construct improvements as appropriate.

4) Schedule desludging of the treatment system to restore retention and functionality in the
treatment system.

5) Shield wastewater from exposure to sunlight as appropriate to support treatment
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capability on detained wastewater.

6) Construct alternative discharge structures that opportunistically access wastewaters of
differing quality.

7) Construction of additional treatment cells, basins, raceways or polishing wetlands to
enhance biological treatment or eliminate discharge of wastewater.

8) Construction of aeration, chemical feeds or other capacity for treating influent sewage
and initiating biological removal of pollutants from the final discharging wastewater.

Other emerging technology as applicable to reduce the concentration and loads of pollutants
from wastewater.

This language clarifies that the purpose of the reevaluation is to ensure that the highest attainable
condition is maintained throughout the term of the variance. Where a more stringent condition is
determined to be attainable, the KDHE’s authorizing language specifies that the more stringent
condition must become the applicable HAC. The language also provides a list of changes that the state
will evaluate to determine if they can be implemented by the permittee without causing substantial and
widespread economic and social impact (i.e. “capacity to financially implement”). Where the KDHE
determines that the discharger has the capacity to financially implement any of these changes (or
additional changes), the KDHESs language is clear that “/ncorporation of these changes will be made " in
the permit. Therefore, this language is consistent with 40 C.F.R. § 131.14, and is hereby approved.

4.5 SUBSEQUENT VARIANCES

If necessary, a subsequent WQS variance may be adopted when water quality goals have not
been attained within the term of the original variances or as special circumstances dictate.
Subsequent variances will follow the same variance submittal process for a new variance as
defined in section 2 and 3 of this procedure. (K.A.R. 28-16-28f(d) and 40 CFR 131.14(b)(1)(iv))

When requesting a subsequent WOS variance for a water body or waterbody segment,
documentation detailing the extent of best management practices (BMP) implementation for
nonpoint source controls to address the pollutant(s) subject to the initial WQS variance and the
resulting water quality improvements is to be compiled for the submission packet and approval.
(40 CFR 131.14(b)(2)(iii)(B))

The subsequent variance process is consistent with 40 C.F.R. § 131.14(b)(1)(iv), and is hereby
approved.

4.6  IMPLEMENTING WQS VARIANCES IN NPDES PERMITS

A WQS variance serves as the applicable water quality standard for implementing NPDES
permitting requirements pursuant to 40 C.F.R. 122.44(d) for the term of the WQS variance. Any
limitations and requirements necessary to implement the WQOS variance shall be included as
enforceable conditions of the NPDES permit (40 C.F.R. 131.14(c)). Each NPDES permit and its
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conditions involving the variance will be subject to public notification and opportunity for
comment as typical through the department’s permitting process.

Discharger-specific and multiple discharger WQS variances will be detailed in the Kansas
Variance Register per K. A.R. 28-16-28h and will be publicly accessible on the KDHE BOW
Water Quality Standards website. The Kansas Variance Register will include a narrative and
listing section for each approved variance adopted by Kansas. During the permit renewal
process ifit is found that a facility no longer requires the use of a WQOS variance, the permit will
be written to reflect the most current applicable criteria.

Where a permittee cannot immediately meet the WQBEL derived from the terms of a WQS
variance, a permit compliance schedule or order may be issued so the permittee can remain in
compliance with the NPDES permit.

Calculating the HAC alternative effluent limitations will be dependent upon the criteria included
in the variance. The methods used to calculate HAC alternate effluent limitations will be
presented in the appendices of section 4 of this document.

This language is consistent with 40 C.F.R. § 131.14(c) and is hereby approved.

Kansas Water Quality Standards Regulations: Administration of surface water quality standards
- K.A.R. 28-16-28h

The KDHE created a new regulation 28-16-28h as follows:

Surface water variance register. The variances approved by the secretary shall be those
identified in the department’s “Kansas surface water quality standards variance register,” dated
October 31, 2017, which is hereby adopted by reference. (Authorized by K.S.A. 2017 Supp. 65-
171d; implementing K.S.A. 2017 Supp. 65-171d and K.S.A. 65-171m; effective P-

)

Kansas has established in K.A.R. 28-16-28h, a rule-referenced Kansas Waster Quality Standards
Variance Register, to identify to the public, the state-adopted and EPA-approved variances and pertinent
information related to those variances. The Kansas Waster Quality Standards Variance Register
identifies the pollutant and waterbody to which the variance applies,the discharger that is subject to the
variance, and the calculated highest attainable interim criteria limit. The EPA hereby approves the rule-
reference to the “Kansas surface water quality standards variance register” consistent with 40 C.F.R. §
131.14. As set forth below, only the first 22 dischargers listed are approved in this action as being
subject to the multiple discharger variance. Consistent with the KDHE’s letter from Thomas C. Stiles,
Assistant Director, to Jeff Robichaud, Acting Director, EPA R7 WWPD, dated April 10, 2018, and
provided with this Enclosure as “Attachment B”, the EPA is reserving action for the remaining 26
dischargers.
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Kansas Surface Water Quality Standards Variance Register, Section One

The new WQS provisions included within Kansas Water Quality Standards Variance Register, Section
One, establish a variance authorizing procedure (the Abbreviations and Symbols, are non-substantive).
The language in Section One is consistent with Section 303(c) of the CWA, 40 C.F.R. § 131.14, and is
hereby approved by the EPA.

C. Multiple-Discharger Wastewater Lagoon Ammonia Variances for 22 Dischargers

Kansas Surface Water Quality Standards Variance Register: Section Two and Table 1

A variance is a temporary modification to the designated use and associated water quality criteria that
would otherwise apply. It is based on a demonstration and targets achievement of the highest attainable
use and associated criteria during the variance period. Modifying the use through a variance process
allows the state to limit the applicability of a specific criterion and to identify an alternative designated
use and associated criteria (or surrogate effluent condition) to be met during the term of the variance.
The variance may be written to address a specified geographical coverage, a specified pollutant or
pollutants, and/or a specified pollutant source. All other applicable WQS not specifically modified by
the variance remain applicable (e.g., any other criteria adopted to protect the designated use). A typical
variance modifies the use and specified criteria as it pertains to the discharge of a single pollutant from a
single source for a defined timeframe.

KDHE submitted a MDV from the numeric ammonia criteria, identified in K.A.R. 28-16-28e(c), in its
Kansas Water Quality Standards Variance Register®, based on a demonstration that funding the level of
treatment required to meet the numeric ammonia criteria would cause substantial and widespread
economic and social impact to 22 dischargers and their rate payers. The designated uses for a waterbody
segment include Aquatic Life Support Use. Except for this MDYV, all other WQS remain in effect for the
term of the variance. The alternative ammonia effluent limits for each of the 22 dischargers identified in
the MDV will be calculated consistently with the Kansas Water Quality Standards Variance Register’,
and represent the highest attainable effluent quality where substantial widespread economic and social
impacts will not occur during the term of the variance(s), based on currently available treatment
technologies.

¢ KDHE’s letter from Thomas C. Stiles, Assistant Director, to Jeff Robichaud, Acting Director, EPA R7 WWPD, dated April
10, 2018, and provided with this Enclosure as “Attachment B”, provides for the EPA to act on the first 22 dischargers
identified in the Kansas Water Quality Standards Variance Register.

7 The Kansas WQS Variance Register identifies in the footnote in Section Two, “n-[t]he Highest Attainable Interim Criteria
Limit shall be derived as the 99th percentile value or highest value of recent historical (e.g., last five years) effluent discharge
water quality data, whichever is lower. The Highest Attainable Interim Criteria Limit will be calculated when permits come
up for renewal”. The EPA concludes that the selection of the most stringent calculated value at the time of permit issuance
reflects the greatest pollution reduction achievable in addition to the current pollution control technologies installed when this
variance is adopted along with the adoption and implementation of the Pollutant Minimization Plan (PMP) for each
discharger. This expression of HAC is consistent with 40 C.F.R. §131.14(b)(1)(ii}(A)(3).
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1. Consistent with 40 C.F.R. §131.14(b)(1(i), the MDYV identifies the pollutants, and
waterbodies, and permittees subject to the WQS variance.

For each of the 22 discharges, KDHE has appropriately identified in Section Two of its Kansas
Water Quality Standards Variance Register, ammonia as the pollutant, the receiving waterbodies,
and name and permit number of the 22 permittees subject to the MDV.

2. Consistent with 40 C.F.R. §131.14((b)(1)(ii), the MDYV reflects the highest attainable
condition during the term of the WQS variance.

The KDHE’s discussion provided below explains its basis for the determination that no
additional teasible pollutant control technology can be identified and its basis that it is
appropriate to set the HAC at an interim effluent condition that reflects the greatest pollutant
reduction achievable with pollutant control technologies installed at the time of the variance and
adoption and implementation of a PMP. 40 C.F.R. §131.14((b)(1)(ii)(A)(3).

The KDHE provides the following in its “State of Kansas Multiple-Discharger Wastewater
Lagoon Ammonia Variance-Submission Package™:

40 CFR §131.14 (b)(1)(ii)(A) identifies three possible ways to quantify the Highest
Attainable Condition (HAC). Since there is no additional feasible pollutant control
technology available beyond optimizing existing technology, this variance identifies the
Sfollowing HAC consistent with the regulation: (1) the greatest pollutant reduction
achievable by the existing treatment technology (multi-cell facultative lagoon) being
achieved through optimization and (2) implementation of required PMPs.

e No additional feasible ammonia control could be identified that would routinely
meet the 2013 ammonia criteria. Kansas evaluated several retrofit options,
including aerated lagoons and lagoon covers.

o Aerated lagoons have proven unsuccessful in Kansas in trials across the state —
even those designed for operating depths deeper than the 5 foot depth for
facultative lagoons. Because of cold weather operations leading to a pattern of
not achieving current ammonia limits year round Kansas has eliminated all but 3
municipal aerated lagoon systems in the state. The remaining aerated lagoon
systems discharge into large streams with sufficient assimilative capacity for their
effluent. The addition of aeration to existing, shallow facultative lagoons in
Kansas more rapidly cool the lagoon water in winter where average cool
temperatures routinely drop below freezing for several months each year. Cooler
temperatures equate to diminishing ammonia reduction. In addition, aerators
may resuspend solids from the bottom of the lagoon, further degrading the
effluent. There is no basis to conclude these aerated lagoon retrofits would
comply with the more stringent 2013 recommended ammonia criteria when
lagoons designed for aeration could not meet the less stringent 1999 ammonia
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criteria.

Covering shallow facultative lagoons to trap heat has not been previously practiced in
Kansas. Again, with shallow Kansas lagoons (5 feet deep) and extended cold periods in
the winter, covers are an expensive and unproven technology. It is unlikely an engineer
could guarantee permit compliance with the 2013 recommended ammonia criteria with
an unproven technology.

The only treatment system identified that would allow Kansas municipal dischargers to
reliably meet the ammonia criteria is a mechanical treatment plant with biological
nitrogen removal. The results of the TetraTech report referenced in footnote[]® show that
replacement with a mechanical plant is unaffordable for most’ communities.

Affordability will be determined individually for each community applying for the
variance using the worksheet in Appendix F - Kansas Eligibility Determination for
Wastewater Lagoon Variance.

Optimization. Only dischargers with well-functioning, “optimized” facultative lagoon
systems will be eligible for this multiple discharger variance. Optimization for
facultative lagoons is more difficult than for mechanical treatment plants. With short
detention mechanical plants (<24 hr) they are set up for optimizing by being able to be
finetuned in terms of how much aeration is provided, where the air is provided, how
much mixed liquor suspended solids (MLSS) is recycled, etc. Those functions are all
controlled by electric blowers, pumps, and valves. Facultative lagoons are long
detention (>120 days), quiescent basins that do not have those types of controls. That
said, KDHE considers lagoons to be optimized based on the manner in which lagoons
are constructed, operated, and regulated by the state. Those things KDHE require to
ensure optimized operation include:

1. Design.

a. All KS lagoons are required to be multi-cell. Multi-cell lagoons provide better

treatment for several reasons.
i. The initial cells can provide most of the treatment while final cells polish
the effluent.
ii. Multiple cells allow the lagoon systems to be run differently due to
climatic conditions — parallel operation in the winter when microbial
activity is lower, and series operation in the summer when microbial
activity is higher. Parallel operation allows influent to be distributed over
two or more cells, so even if lower microbial activity occurs due to cooler
temperatures, more microbes will be exposed to the initial waste and

8 TetraTech and ECONorthwest (2015) Kansas Lagoon Upgrades to Meet Water Quality Standards for Ammonia-Cost
Analysis for Replacement with Mechanical Systems.

 KDHE financial analysis utilizing applicable portion of the Kansas Eligibility Determination for Wastewater Lagoon
Variance worksheet, concluded that a mechanical treatment plant is unaffordable for each of the 22 dischargers included in
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provide better treatment than series operation. NOTE: the rule of thumb
in design is that microbial activity drops by 50% for every 100 C drop in
temperature.
b. All KS lagoons are required to have long minimum detention times (>120 days)
which is at the conservative end of the 90120 days recommended by the Ten
States Standards.'’ Longer detention promotes better treatment.
c. All KS lagoons are shallow, allowing for light penetration that drives
photosynthesis (green algae growth which provides oxygen) and oxygenation of
most of the lagoon.

The Pollution Minimization Plan in the MDYV establishes requirements for dischargers
covered by the MDV to maintain optimized operation. The PMP will consist of global
requirements for all permittees subject to the MDV.

The Kansas Water Quality Standards Variance Register identifies in the footnote in Section Two,
the HAC as, “n-[t]he Highest Attainable Interim Criteria Limit shall be derived as the 99"
percentile value or highest value of recent historical (e.g., last five years) effluent discharge
water quality data, whichever is lower. The Highest Attainable Interim Criteria Limit will be
calculated when permits come up for renewal.”

The KDHE’s inclusion of the “99™ percentile value or highest value of recent historical (e.g., last
five years) effluent discharge water quality data, whichever is lower” as a reflection of what is
achievable with current pollutant control technologies is reasonable, because, if the calculated
99™ percentile is greater than any measured effluent value, the measured value (i.e. the value
that is “lower” than the calculated 99™ percentile) is used as the permit limit. It works in favor of
producing a lower, more stringent, permit limit than the 99" percentile, and leads to a better
environmental outcome.

As noted above in section B, the EPA approves the Kansas definition of a PMP because, in the
context of 40 CFR 131.14, it is consistent with the EPA’s definition at 40 CFR 131.3(p):

(ff) “Pollutant minimization plan” and “PMP " mean a structured set of activities to
improve processes and pollutant controls that prevent and reduce pollutant levels,
including any cost-effective process for reducing pollutant levels, pollution prevention,
treatment, best management practices, and other control mechanisms.

The KDHE’s supporting documentation included it its’ supporting documentation, State of
Kansas Multiple-Discharger Wastewater Lagoon Ammonia Variance-Submission Package,
Permit Writer Implementation Procedure, details the PMP:

Kansas Eligibility Determination for Wastewater Lagoon Variances — Ammonia Permit
Writer Implementation Procedure

''Recommended Standards for Wastewater Facilities 2004 Edition. Great Lakes - Upper Mississippi River Board of State
and Provincial Public Health and Environmental Managers. http://10statesstandards.com/ wastewaterstandards.htm1#93.
Retrieved September 20, 2016.
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Page 4 contains the following directions to the KS permit writer with respect to the PMP:

9. In the permit, present the alternate HAC ammonia effluent limit, best management
practices, and the pollutant minimization plan (PMP) that will address the requirements
the discharger must comply with to minimize the level of ammonia being released.

Requirements of the PMP may include, but are not limited, to the following:
a. Facilities that serve a population over 2,000 people must monitor ammonia
monthly.
b. Retain a certified operator as required by regulations.
c¢. Provide reasonable and adequate maintenance of the existing wastewater
treatment lagoon system.
d. Does not allow industrial strength wastewater containing high concentrations
of nitrogen to enter the existing lagoon system through the collection system or
otherwise.
e. Monitor the depth of accumulated sludge in each lagoon cell.
[ Plan for expansion of the lagoon system should the population and its
associated pollutant loading approach the rated design capacity of the existing
lagoon system.

The department will evaluate the capabilities of each discharger receiving a variance to
incorporate any additional elements into their PMP to further optimize the treatment of
wastewater and reduce the discharge of ammonia prior to the reissuance of the facility’s
NPDES permit. (Additional details may be found in the Water Quality Standards
Variance section of the “Kansas Implementation Procedures: Surface Water Quality
Standard”).

As discussed above, the EPA has approved Section 4.4 REEVALUATIONS of the Kansas
Implementation Procedures: Surface Water Quality Standards. The Reevaluation process of
individual dischargers prior to reissuance of their NPDES permit may lead to them having to
undergo further optimizations to reduce the discharge of ammonia. As noted in the previous
paragraph:

The department will evaluate the capabilities of each discharger receiving a variance to
incorporate any additional elements into their PMP (emphasis added) fo further optimize
the treatment of wastewater and reduce the discharge of ammonia prior to the reissuance
of the facility’s NPDES permit.

Therefore, the reevaluation process provides the KDHE the ability to incorporate additional
elements into the facility’s PMP. The following, as stated in the Kansas Implementation
Procedures: Surface Water Quality Standards describes the potential elements that may be
incorporated:

Additionally, the reevaluation period allows the department to consider and evaluate
changes in technology, operation or design of the existing wastewater treatment system
to further optimize the treatment of wastewater and reduce the discharge of the
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pollutani(s) subject to the WQOS variance. Incorporation of these changes will be made
within the context of the permit holder’s capacity to financially implement those changes
and the applicability of the change to the current system of the permit holder. Such
changes may include, but are not limited to:
1) Opportunity to irrigate the treated effluent onto adjacent agricultural,
commercial or recreational land, thereby reducing or eliminating the discharge

of effluent.

2) Employing controlled discharge operations to alter the flow and volume of effluent
discharges during critical and favorable conditions in the receiving waters.

3) Review piping flow path to maximize the detention time of wastewater within the
treatment system and construct improvements as appropriate.

4) Schedule desludging of the treatment system to restore retention and functionality in
the treatment system.

5) Shield wastewater from exposure to sunlight as appropriate to support treatment
capability on detained wastewater.

6) Construct alternative discharge structures that opportunistically access wastewaters
of differing quality.

7) Construction of additional treatment cells, basins, raceways or polishing wetlands to
enhance biological treatment or eliminate discharge of wastewater.

8) Construction of aeration, chemical feeds or other capacity for treating influent sewage
and initiating biological removal of pollutants from the final discharging wastewater.

Other emerging technology as applicable to reduce the concentration and loads of pollutants
[from wastewater.

Based on the KDHE’s supporting documentation that no additional feasible control technology
can be identified, the current pollution control technologies installed at the time of adoption of
the MDYV, and the adoption and implementation of the PMP for each discharger, the EPA
concludes that the selection of the most stringent calculated value at the time of permit issuance
reflects the greatest pollution reduction achievable. This expression of HAC, and the adoption
and implementation of the PMP, are consistent with 40 C.F.R. §131.14(b)(1)(i1)(A)(3).

3. Consistent with 40 C.F.R. §131.14(b)(1)(iii), (v), and (vi), the KDHE provided supporting
documentation that the MDV will reflect the more stringent HAC at the time of adoption of
the WQS variance or during any reevaluation.

The EPA's position is that variances must reflect the highest attainable condition for the duration
of the variance. The KDHE’s variance authorizing procedures, Kansas Implementation
Procedures: Surface Water Quality Standards, Section 4 Water Quality Standards Variances,
Section 4.4 Reevaluations, were utilized in the adoption of the ammonia MDYV, and are
consistent with the regulations. 40 C.F.R. Part 131, provides requirements that will facilitate

21



progress towards the underlying designated use and applicable ammonia criteria. In situations
where attainment of the WQS is not feasible for a period of time, the procedures will require the
highest degree of protection that is feasible, and that such requirements are re-examined not less
than once every five years.

Since the MDYV for the 22 discharges exceeds five years, the KDHE will reevaluatate each
permittee every five years starting from the date the MDYV is approved by the EPA. If, during
the reevaluation, a more stringent yet attainable condition is identified, the more stringent HAC
will become the applicable interim WQS for that permittee. The KDHE will obtain public input
on the reevaulation during the public notice process associated with its permit reissuance. If
KDHE does not complete the reevaluation as fully outlined in the supporting documentation,
State of Kansas Multiple-Discharger Wastewater Lagoon Ammonia Variance-Submission
Package, p. 8, the MDV will no longer be applicable for that facility.

4. Consistent with 40 C.F.R. §131.14(b)(2)(i)(A)(1), KDHE provides supporting
documentation that attaining the WQS is not feasible for the 22 dischargers throughout the
term of the MDV.

The KDHE only considered small municipalities with facultative lagoon wastewater treatment
systems that have optimized their current operation eligible for the MDV. The 22 dischargers
were determined to meet these eligibility criteria. The median size of towns with lagoons that
potentially meet this criterion is around 500 persons. The US Census Bureau estimates that
towns in Kansas have 2.52 persons per household.!! Therefore, 500 people equates to roughly
200 ratepayers, a town size unlikely to generate enough revenue to afford construction of a
mechanical treatment plant that would reliably meet NPDES ammonia limits based on the new
ammonia criteria.'?

The variance submittal'® included the Tetra-Tech and ECONorthwest Report (“Report” cited in
footnote 12) that identified potential pollutant control technologies, and associated costs,
necessary to meet the newly adopted ammonia criterion and the aquatic life designated use
(equivalent to a “full CWA section 101(a)(2) use) that the criterion was adopted to protect. The
Report was written because the EPA tasked TetraTech with providing a representative analysis
of costs associated with replacing municipal lagoons with mechanical wastewater treatment
systems to meet the EPA’s currently recommended 304(a) criteria for ammonia in Kansas. Tetra-
Tech estimated the total costs and total annual capital costs to design, build, and operate
mechanical treatment systems to achieve the ammonia standards, including the specific costs of
each treatment step, and operation, maintenance, and energy requirements. TetraTech also
examined how regional variation within the state might affect costs by analyzing several
variables, including:

' http://www.census.gov/quickfacts/table/PST045215/20

12 TetraTech and ECONorthwest (2015) Kansas Lagoon Upgrades to Meet Water Quality Standards for Ammonia -

Cost Analysis for Replacement with Mechanical Systems. EPA and its contractor, TetraTech, provided technical assistance to
prepare this report for KDHE’s consideration of whether to pursue the variance.

13 See also KDHE’s letter from Thomas C. Stiles, Assistant Director, to Jeff Robichaud, Acting Director, EPA R7 WWPD,
dated April 10, 2018, and provided with this Enclosure as “Attachment B”.
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e Temperature differences that could impact upfront capital and operational costs; and
e How availability of State Revolving Fund (SRF) resources—as impacted by Davis-Bacon

mandates regarding union employment—might affect costs in parts of the state with no
union labor available.

In the Report, Tetra-Tech also developed representative cost curves to present findings. The
Report demonstrates that the replacement of the lagoon with a mechanical plant is unaffordable
for most communities, and would result in substantial and widespread economic and social
impacts for most Kansas lagoon communities (see: Page 23, Figure 11, Monthly Cost per
Connection at pH 7.0 and 8.0 by Design Flow Capacity and Flow Category (2015) in the Report.

In addition, the KDHE conducted a financial analysis for each of the 22 dischargers subject to
the MDYV based on site-specific cost information to show, consistent with the more general
demonstration, that the 22 dischargers are eligible for the MDV based on substantial and
widespread economic and social impacts associated with the installation of a WWTP to treat to
the underlying ammonia criteria and associated aquatic life designated use. Specifically, the
KDHE completed the Kansas Eligibility Determination for Wastewater Lagoon Variances, July
2016 worksheet for each of the 22 dischargers, and determined that “No”, the [22 dischargers]
cannot afford the proposed mechanical plant and the variance can be granted.

5. Consistent with 40 C.F.R. § 131.14(b)(1)(iv) and (b)(2)(ii), the term of the MDYV is
appropriate.

The MDYV shall remain in effect for 20 years from the date of the EPA approval. The KDHE
submitted that the term is reasonable and appropriate to allow the reevaluation of emerging and
available technology and pollutant minimization strategies.

The EPA agrees with the KDHE’s determination that the timeframe of the MDYV provides
necessary time to achieve the HAC, including full implementation of the pollutant control
activities identified in the PMP. The EPA notes the commitment by the KDHE to consider
newly-identified affordable technology during the term of this variance, as well as a more
stringent HAC, if identified by the reevaluation process. The EPA recognizes that the specific
schedule submitted with the variance represents maximum allowable time, and that reevaluation
may result in a determination that the variance is no longer necessary.

EPA has determined that the above conditions have been met, therefore, EPA hereby approves
variances for the following dischargers as set forth in Table 1, below:
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Table 1

Creek (11070203; 19)

Discharger NPDES Receiving Water Body Pollutant/ Highest Attainable
Permit (HUCS8; Name Code) Criterion Interim Criteria —
Number Unit mg/L (may be
seasonal)'

Altamont, City of KS0045918 | Deer Creek via unnamed Ammonia n*
tributary (11070205; 27)

Americus, City of KS0047406 | Allen Creek via Ammonia n*
Troublesome Creek via
Pester Creek (11070201; 5)

Arma, City of KS0045926 | First Cow Creek via Ammonia n*
unnamed tributary
(11070207; 27)

Bern, City of KS0047244 | Unnamed stream (KS/NEB Ammonia e
Line) via unnamed tributary
(10240007; 212)

Chetopa, City of KS0031135 | Neosho River via Town Ammonia n*
Creek (11070205; 28)

Dwight, City of KS0051675 | Lairds Creek via unnamed Ammonia n*
tributary (11070201; 30)

Erie, City of KS0045977 | Neosho River via unnamed Ammonia n*
tributary (11070205; 15)

Girard, City of KS0022551 | Lightning Creek via Ammonia n*
Thunderbolt Creek
(11070205; 44)

Highland, City of KS0047457 | Missouri River via Mission Ammonia n*
Creek (10240005; 339)

Marion, City of KS0051691 | Cottonwood River Ammonia n*
(11070202; 3)

Oswego, City of KS0047554 | Labette Creek via unnamed Ammonia i
tributary (11070205; 21)

Seneca, City of KS0047538 | South Fork Big Nemaha Ammonia n*
River (11070203; 16)

St. Paul, City of KS0084174 | Neosho River via Flat Rock Ammonia n*
Creek via KDWP&T Neosho
Wildlife Area Wetlands
(11070207; LM053401)

Strong City, City of | KS0031178 | Cottonwood River via Fox Ammonia *

4 The KDHE responses to the EPA comments dated February 14, 2018, stated that KDHE had inadvertently not changed the
title of the column header, to the recommended “Highest Attainable Interim Effluent Limit (may be seasonal),” based on
comments provided by EPA on October 2, 2017, as part of the public comment. The KDHE stated it will include the
recommend column header in the online version of the Kansas Water Quality Standards Variance Register and will update in

the next triennial review.
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Weir, City of KS0079146 | 11070207; 26 Ammonia n*

Fairview, City of KS0098774 | Walnut Creek via Spring Ammonia n*
Creek via unnamed tributary
(10240008; 39)

Galena, City of KS0048135 | Spring River via unnamed Ammonia n*
tributary (11070207; 3)
Tipton, City of KS0085219 | South Fork Solomon River Ammonia T

via Carr Creek via unnamed
tributary (10260014; 21)

Burlingame, City of | KS0024694 | Dragoon Creek via Switzler Ammonia n*
Creek (10290101; 80)
Lane, City of KS0081515 | Pottawatomie Creek via Ammonia n*

unnamed tributary
(10290101; 51)

Mulberry, City of KS0087467 | Cox Creek via unnamed Ammonia n*
tributary (10290104; 324)
Pomona, City of KS0029068 | Marais des Cygnes River Ammonia n*

(10290101; 18)

*n- The Highest Attainable Interim Criteria Limit shall be derived as the 99" percentile value or highest value of recent
historical (e.g., last five years) effluent discharge water quality data, whichever is lower. The Highest Attainable Interim
Criteria Limit will be calculated when permits come up for renewal.

D. Federal Regulations Adopted by Reference

Kansas Water Quality Standards Regulations: Surface water classification and use designation —
K.A.R. 28-16-28d

The KDHE revised 28-16-28d(d)(1)(B), as follows:

(B) 40 C.F.R. 131.10(2). dated July 1, 2016, is hereby adopted by reference, except that the
phrase “federal clean water” shall be inserted before the word “act.”

The KDHE has included the rule-referenced federal regulation in K.A.R. 28-16-28d, with exception, to
implement its variance procedure. The new reference is consistent with 40 C.F.R. 131.10(g) and the
EPA hereby approves the language.

Kansas Water Quality Standards Regulations: Surface water classification and use designation -
K.A.R. 28-16-28f(d)(1)

The KDHE revised 28-16-28f(d)(1), as follows:
(d)(1) A variance establishing an interim designated use and interim criterion may be permitted

and adopted into the regulations at the next systematic review or subsequent triennial review and
after a public hearing consistent with 40 C.F.R. 131.20(b), dated July 1, 2016....
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The KDHE has included the reference to the federal regulation in K.A.R. 28-16-28f, to implement its
variance procedure. The new reference is consistent with 40 C.F.R. Part 131 and the EPA hereby
approves the language.

Kansas Water Quality Standards Regulations: Surface water classification and use designation -
K.A.R. 28-16-28f(d)(5)(D)

The KDHE revised 28-16-28d(d)(5)(D), as follows:
(D) If the quantifiable expression identified in paragraph (d)(5)(C)(iii) is selected, a pollutant

minimization plan consistent with 40 C.F.R. 131.3(p) shall be adopted and implemented if no
additional feasible pollutant control technology is identified.

The KDHE has included the reference to the federal regulation in K.A.R. 28-16-28f, to implement its
variance procedure. The new reference is consistent with 40 C.F.R. Part 131 and the EPA hereby
approves the language.

SECTION II: RESERVED ACTION

A. Kansas Surface Water Quality Standards Variance Register: Table 2

B. Kansas Surface Water Quality Standards Variance Register: Section Two, Rule-
Referenced, “Kansas Eligibility Determination for Wastewater Lagoon Variances,”
dated July 11, 2016'°

C. Kansas Implementation Procedures: Surface Water Quality Standards: Section 4
Appendix A, Procedure to Calculate the Highest Attainable Effluent Condition
Under the Kansas Ammonia Multiple Discharger Variance-Alternative Ammonia
Limits

Kansas Surface Water Quality Standards Variance Register: Table 2

The KDHE intends to update its Kansas Water Quality Standards Variance Register as variance(s) are
adopted consistent with its variance authorizing provisions. Specifically, to employ a variance, each
discharger must demonstrate not only its eligibility consistent with Section 4 of the Kansas
Implementation Procedures, but also that it has met one of the factors set forth in K.A.R. 28-16-
28f(d)(1)(A). It is the EPA’s understanding that the KDHE intends to determine eligibility of the
following 26 facilities listed in Table 2 below, using the financial data collected and analyzed by the
applicable portions of the “Kansas Eligibility Determination for Wastewater Lagoon Variances™ dated
July 2016.'® The EPA looks forward to acting on variances to be applied to the following discharges
upon completion of KDHE’s analysis, in order to complete its” submission to EPA.

'S Document is dated July 12, 2016.
¢ The KDHE’s letter from Thomas C. Stiles, Assistant Director, to Jeff Robichaud, Acting Director, EPA R7 WWPD, dated
April 10, 2018, and provided with this Enclosure as “Attachment B”.
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Table 2

Discharger NPDES Permit Number
Hillsboro, City of KS0097896
Russell, City of KS0091367
Delphos, City of KS0092169
Hillsdale, City of KS0081396
Lucas, City of KS0095222
Melvern, City of KS0046027
Miltonvale, City of KS0021911
Moran, City of KS0047490
Mound City, City of KS0047503
Natoma, City of KS0031160
Pleasanton, City of KS0016653
Princeton, City of KS0093891
Scranton, City of KS0031283
Eskridge, City of KS0046400
Osage City, City of KS0022675
Osborne, City of KS0092398
Plainville, City of KS0093165
Rantoul, City of KS0048119
Fontana, City of KS0095532
Williamsburg, City of KS0093203
Glen Elder, City of KS0020982
Kensington, City of KS0093998
Oberlin, City of KS0098655
Overbrook, City of KS0046451
Smith Center, City of KS0098221
WaKenny, City of KS0099309

Kansas Eligibility Determination for Wastewater Lagoon Variances

Kansas’ authorizing provisions provide for specific eligibility criteria as an alternative to identifying the
specific discharger consistent with EPA’s Preamble to its 2015 promulgation of 40 C.F.R. § 131.14. 80
FR 51019. The Kansas Water Quality Standards Variance Register, requires, “[e]ligibility to employ the
variance to the numeric ammonia criteria” to be determined by utilizing the rule-referenced Kansas
Eligibility Determination for Wastewater Lagoon Variances worksheet. Completion of the worksheet for
each discharger yields either:

Uncertain, studies need to be performed. The variance can be granted temporarily while
further study is conducted.

No, the city cannot afford the proposed mechanical plant and the variance can be granted.
Yes, the city can afford the proposed mechanical plant and no variance will be granted
and the city is not eligible for the MDV.
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The EPA requested the KDHE to provide further explanation regarding the “uncertain™ status upon
completion of the worksheet. The KDHE’s letter from Thomas C. Stiles, Assistant Director, to Jeff
Robichaud, Acting Director, EPA R7 WWPD dated April 10, 2018, and provided with this Enclosure as
“Attachment B, explained that KDHE did not intend to issue “temporary” variances as the worksheet
provided. The EPA looks forward to working with the KDHE during its next triennial review to revise
the worksheet to reflect the KDHE’s intent.

Section 4 Appendix A, Procedure to Calculate the Highest Attainable Effluent Condition Under
the Kansas Ammonia Multiple Discharger Variance-Alternative Ammonia Limits

The EPA requested the KDHE to provide further explanation regarding the language provided in 1.b.v.
discussing the calculation of alternative ammonia limits if there is not sufficient data. The EPA
anticipates KDHE to clarify this language to be consistent with 40 C.F.R. §131.14(b)(1)(ii)(A)(3). The
EPA looks forward to working with KDHE during its next triennial review to revise this provision.

As described above, the EPA in this action is approving the calculation of the HAC as described above,
“n- The Highest Attainable Interim Criteria Limit shall be derived as the 99" percentile value or highest
value of recent historical (e.g., last five years) effluent discharge water quality data, whichever is lower.
The Highest Attainable Interim Criteria Limit will be calculated when permits come up for renewal.”
The KDHE will utilize the approved provision to implement the MDYV for the 22 dischargers.

SECTION III: ITEMS NOT SUBJECT TO EPA ACTION

A. State of Kansas Multiple-Discharger Wastewater Lagoon Ammonia Variance-
Submission Package, including Appendices A, G, H, I, and J

Pursuant to 40 C.F.R. § 131.2, “[a] water quality standard defines the water quality goals of a water
body, or portion thereof, by designating the use or uses to be made of the water and by setting criteria
necessary to protect the uses.” See also 40 C.F.R. § 130.3, 131.3(i). The KDHE included in its March 9,
2018, submittal to the EPA, various documents collectively referred to as the “State of Kansas Multiple-
Discharger Wastewater Lagoon Ammonia Variance-Submission Package.” The EPA has approved as
set forth above, many of those documents that were duly adopted into rule and determined to be new and
revised WQS. However, Appendices A, G, H, I, and J, were not duly adopted, nor determined to be new
and revised WQS. The EPA understands that it is the KDHE’s intent that, during the variance process,
the appendices will be used to evaluate the variance submittal. The EPA encourages the KDHE to
utilize these documents, to support the evaluation and implementation of its variance authorizing
provisions.

Appendix A includes the KDHE’s list of “Potential Dischargers and Receiving Waters Affected by the
Variance.” As discussed, this Appendix is not binding and thus not a new or revised WQS. It is the
EPA’s understanding that the KDHE intends to determine eligibility of facilities listed in Appendix A
but not included in the current KDHE Surface Water Register, during future triennial reviews using the
authorizing provisions approved by this action. The EPA looks forward to future actions on any
additional discharges upon completion of the KDHE’s analysis, the KDHE’s adoption of the discharger
into the Kansas Water Quality Standards Variance Register, a public hearing and submission to the
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EPA. The EPA encourages the KDHE to continue its evaluation of dischargers eligible for the Multiple-
Discharger Wastewater Lagoon Ammonia Variance consistent with the KDHE’s letter from Thomas C.
Stiles, Assistant Director, to Jeff Robichaud, Acting Director, EPA R7 WWPD, dated April 10, 2018,
and provided with this Enclosure as “Attachment B”.

SECTION IV: NON-SUBSTANTIVE NEW AND REVISED WQS

A. Non-Substantive Changes Crosswalk, Table 3

Non-Substantive Changes Crosswalk

Many non-substantive changes were made to various provisions in K.A.R. 28-16-28b through 28-16-
28f. For example, the KDHE made wording changes to meet the current style requirements for
regulations set by the Kansas Department of Administration, updated dates for citations of supporting
statutes and regulation, updated citation cross-references for statutes and regulations incorporated by
reference, and changed section numbering to accommodate provisions added or deleted. The EPA
previously reviewed and approved each of the underlying provisions in question; the current revisions
do not substantively change the meaning or intent of the existing approved WQS.

The EPA determined that the wording changes, cross-reference changes and renumbering of the K.A.R.
28-16-26b through 28-16-28f were editorial, non-substantive changes to Kansas’ EPA-approved water
quality standards. The EPA, therefore approves these changes.

Table 3
Current KAR# Former KAR# Title/Description Comments Regarding Changes
(where applicable) | (summary) (other than renumbering)
28-16-28b Definitions
28-16-28b Definitions Non-substantive changes, included

addition of regulation 28-16-28h
Non-substantive wording changes;
updated tables

Non-substantive changes; updated
dates

Non-substantive changes, included
addition of regulation 28-16-28h
Non-substantive changes, included
addition of regulation 28-16-28h

28-16-28b(e) Background concentration

28-16-28b(m) Classified surface water

28-16-28b(q) Criterion

28-16-28b(r) Critical low flow

28-16-28b(t) Designated Use Non-substantive changes; updated
dates

28-16-28b(x) Discharger Not a WQS

28-16-28b(y) Duration of digression Updated cross-references

28-16-28b(z)

28-16-28b(y)

Ecological integrity

Updated cross-references

28-16-28b(aa)

28-16-28b(z)

Effluent

Updated cross-references

28-16-28b(bb)

28-16-28b(aa)

EPA

Updated cross-references

28-16-28b(cc)

28-16-28b(bb)

Escherichia coli

Updated cross-references

28-16-28b(dd)

28-16-28b(cc)

Exceptional state waters

Updated cross-references

28-16-28b(ee)

28-16-28b(dd)

Excursion from numeric
criteria value

Updated cross-references
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Current KAR#

Former KAR#

(where applicable)

Title/Description
(summary)

Comments Regarding Changes
(other than renumbering)

28-16-28b(ff)

28-16-28b(ee)

Existing use

Updated cross-references

28-16-28b(gg)

28-16-28b(ff)

Federal clean water act

Updated cross-references

28-16-28b(hh)

28-16-28b(gg)

Frequency of digression

Updated cross-references

28-16-28b(ii)

28-16-28b(hh)

General purpose waters

Updated cross-references

28-16-28b(jj)

28-16-28b(ii)

Groundwater

Updated cross-references

28-16-28b(11)

28-16-28b(j))

Inhibition concentration 25

Updated cross-references

28-16-28b(00)

28-16-28b(kk)

Kansas antidegradation
policy

Updated cross-references

28-16-28b(pp)

28-16-28b(ll)

Kansas implementation
procedures

Non-substantive wording changes;
update cross-references and dates

28-16-28b(qq)

28-16-28b(mm)

Maximum contaminant
level

Updated cross-references

28-16-28b(11)

28-16-28b(nn)

Median lethal concentration

Updated cross-references

28-16-28b(ss)

28-16-28b(00)

Microfibers per liter

Updated cross-references

28-16-28b(tt)

28-16-28b(pp)

Microgram per liter

Updated cross-references

28-16-28b(uu)

28-16-28b(qq)

Milligram per liter

Updated cross-references

28-16-28b(vv)

28-16-28b(rr)

Mixing zone

Updated cross-references

28-16-28b(ww)

28-16-28b(ss)

Mutagenic

Updated cross-references

28-16-28b(yy)

28-16-28b(1t)

Nonpoint source

Updated cross-references

28-16-28b(zz)

28-16-28b(uu)

Numeric criteria value

Updated cross-references

28-16-28b(aaa)

28-16-28b(vv)

Outstanding national
resource water

Updated cross-references

28-16-28b(bbb)

28-16-28b(ww)

pH

Updated cross-references

28-16-28b(cce)

28-16-28b(xx)

Picocurie per liter

Updated cross-references

28-16-28b(ddd)

28-16-28b(yy)

Point source

Updated cross-references

28-16-28b(eee)

28-16-28b(zz)

Pollutant

Updated cross-references

28-16-28b(ggg)

28-16-28b(aaa)

Potable water

Updated cross-references

28-16-28b(hhh)

28-16-28b(bbb)

Precipitation runoff

Updated cross-references

28-16-28b(iii)

28-16-28b(cce)

Presedimentation sludge

Updated cross-references

28-16-28b(ji))

28-16-28b(ddd)

Private surface water

Updated cross-references

28-16-28b(kkk)

28-16-28b(eee)

Public swimming area

Updated cross-references

28-16-28b(mmm)

28-16-28b(fff)

Seven-day, ten-year low
flow

Updated cross-references

28-16-28b(nnn)

28-16-28b(ggg)

Site-specific criterion

Updated cross-references

28-16-28b(000)

28-16-28b(hhh)

Streamflow

Updated cross-references

28-16-28b(ppp)

Pollution

Non-substantive wording changes

28-16-28b(qqq)

28-16-28b(jjj)

Surface water register

Updated cross-references

28-16-28b(rrr)

28-16-28b(kkk)

Surface water segment

Updated cross-references

28-16-28b(sss)

28-16-28b(lll)

Surface waters

Updated cross-references

28-16-28b(ttt)

28-16-28b(mmm)

Surface waters of the state

Updated cross-references

28-16-28b(uuu)

28-16-28b(nnn)

Teratogenic

Updated cross-references

28-16-28b(vvv)

28-16-28b(000)

Thirty-day, ten-year low
flow

Updated cross-references

28-16-28b(www)

28-16-28b(ppp)

Toxic substance

Updated cross-references

28-16-28b(xxx)

28-16-28b(qqq)

Turbidity

Updated cross-references

28-16-28b(yyy)

28-16-28b(rrr)

Use attainability analysis

Non-substantive wording changes;
update cross-references and dates

28-16-28b(aaaa)

28-16-28b(ttt)

Water-effect ratio

Updated cross-references

28-16-28b(bbbb)

28-16-28b(uuu)

Water quality certification

Non-substantive wording changes

28-16-28b(cccc)

28-16-28b(vvv)

Whole-effect toxicity
limitations

Updated cross-references
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Current KAR#

Former KAR#

(where applicable)

Title/Description
(summary)

Comments Regarding Changes
(other than renumbering)

28-16-28b(dddd)

28-16-28b(www)

Zone of initial dilution

Non-substantive wording changes;
update cross-references and dates

28-16-28d(1)

Classified stream segments

Non-substantive wording changes;
updated dates

28-16-28d(c)

Designates uses of classified
stream segments.

Non-substantive wording changes;
updated dates

28-16-
28d(d)(1)(A)

Classified surface waters

Non-substantive wording changes;
update cross-references and dates

28-16-28d(d)(3)

The use designations for
classified
streams...(Authorized by...)

Non-substantive wording changes;
update cross-references and dates

28-16-28¢(b)(9)

In stream segments where
background concentrations
of naturally occurring
substances. ..

Non-substantive wording changes

28-16-28e(c)(1)

The numeric criteria in
tables. ..

Non-substantive wording changes

28-16-28¢(c)(2)

The numeric criteria in
tables...for waters
designated as special
aquatic life

Non-substantive wording changes

28-16- Acute criteria for the aquatic | Non-substantive wording changes

28e(2)(D)(ii) life support use

28-16-28¢(e) Tables Non-substantive wording changes;
update cross-references and dates

28-16-28f(f) Enforcement Non-substantive wording changes;

update cross-references and dates
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ATTACHMENT A

ITEMS TO CONSIDER FOR NEXT TRIENNIAL
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EPA has the following items for Kansas’ consideration in the next triennial.

Human Health Updates

The EPA published updated ambient water quality criteria for the protection of human health on January
19, 2015. In this 2015 update, the EPA revised 94 of the existing human health criteria to reflect the
latest scientific information, including updated exposure factors (body weight, drinking water
consumption rates, fish consumption rate), bioaccumulation factors, and toxicity factors (reference dose,
cancer slope factor). The criteria have also been updated to follow the current EPA methodology for
deriving human health criteria (USEPA 2000).

The EPA also developed chemical specific science documents for each of the 94 chemical pollutants.
The science documents detail the latest scientific information supporting the updated final human health
criteria, particularly the updated toxicity and exposure input values. Table 1, lists the EPA’s
recommended human health criteria. These human health criteria updates can be found by contacting
the EPA or on the EPA’s website at:

https://www.epa.gov/wqgc/national-recommended-water-quality-criteria-human-health-criteria-table

The EPA also suggests the KDHE refer to our July 18, 2017, action where the agency did not act on the
maximum contaminant level (MCL) criteria for the protection of human health. The following language
from the EPA’s 2017 action summarizes this issue.

The Kansas domestic water supply use is characterized as the consumption of water after
treatment. However, the designated use is also associated with water + organism water quality
criteria promulgated under the NTR. While waters with only a drinking water supply (water
consumption) use may be sufficiently protected by MCLs, this approach would not be protective
of waters that also have aquatic life and/or food procurement designated uses and thus have fish
consumption exposure pathways. States and authorized tribes must adopt water quality criteria
that protect designated uses (emphasis added) (40 CFR §131.11(a)(l)). Criteria must be based
on a sound scientific rationale and contain sufficient parameters or constituents to protect the
designated uses. Criteria may be expressed in either narrative or numeric form. The EPA's
regulations provide that states and authorized tribes should adopt numeric water quality criteria
based on:

1) EPA's recommended section 304(a) criteria; or

2) EPA's recommended section 304(a) criteria modified to reflect site specific
conditions. or

3) Other scientifically defensible methods. (40 CFR § 131.1 I(b)).

In the 2015 WQS submission, the KDHE adopted a new water quality criterion (WQC) for
mercury based on the current MCL under the Safe Drinking Water Act; there is no 304(a)
recommendation for mercury. The KDHE adopted WQC equivalent to MCLs for four additional
pollutants (1,2 dichloropropane, and 1,2,4 trichlorobenzene, Barium, and Endrin) for the
domestic water supply use that have more stringent Section 304(a) recommendations.
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o Mercury, total. This compound is under the NTR. The NTR promulgation was for 0.14
ug/L. There is no current EPA 304(a) recommendation. The KDHE adopted 2 ug/L,
which is the MCL.

e [ 2-dichloropropane-The current EPA 304(a) recommendation is 0.9 ug/L, this criterion
was updated in 2015 prior to the KDHE's adoption of 5 ug/L, which is the MCL. The
current EPA approved WQC is 0.5 ug/L, this was the 304(a) recommendation prior to
the 2015 update.

o [,2 4-trichlorobenzene- The current EPA 304(a) recommendation is 0.071 ug/L; this
criterion was updated in 2015 prior to the KDHE's adoption of 70 ug/L, which is the
MCL. The current EPA approved WQC is 260 ug/L; this criterion is based on an EPA
2002 update.

e Barium- The EPA 304(a) recommendation is 1000 ug/L and the KDHE adopted 2000
ug/L, which is the MCL. The current EPA approved WQC for barium is 1000 ug/L; this
criterion is based on the EPA's 1986 Quality Criteria for Water (Gold Book) value.

e FEndrin-The EPA 304(a) recommendation is 0.03 ug/L, this criterion was updated in 2015
prior to the KDHE's adoption of 2 ug/L, which is the MCL. The current EPA approved
WQC is 0. 76 ug/L; this criterion is based on an EPA 2002 update.

The WQS submitted by the State did not include information explaining how these new or revised
criteria are scientifically defensible or how they are protective of the state's combined domestic
water supply/human health water+ organism uses established by the EPA under the NTR. Because
no explanation was provided, Kansas' adoption of these criteria is not consistent with 40 C.F.R. §§

13 1.6(b), (c), (), and 131.1 l(a) and (b)(l)(i).

It appears the KDHE was relying on the provision discussed directly above in Section G (28-16-
28e(d)(3)(C)), which directs the KDHE to adopt MCL's "Unless site-specific water quality conditions
warrant the promulgation of more protective criteria .... " KDHE may believe these pollutants are
not "harmful” to the water+organism exposure pathway. If that is the case, the EPA requests further
Justification from the KDHE as to how these criteria are protective even when there are possible
additional exposure routes.

Unless the KDHE can demonstrate that these criteria are protective of a human health water +
organism designated use, the State should adopt any new or updated Section 304(a) recommended
criteria for these compounds as part of its next triennial review process to ensure that state water
quality criteria reflect sound science and protect applicable designated uses.

Selenium Criteria

The EPA has published the final national chronic aquatic life criterion for the pollutants selenium in
fresh water. The 2016 criterion document is the final update of EPA’s 1999 recommended national
chronic aquatic life criterion for selenium, developed per Clean Water Act section 304(a). The
recommended criteria reflect the latest scientific information, which indicates that selenium toxicity to
aquatic life is primarily driven by organisms consuming selenium-contaminated food rather than by
direct exposure to selenium dissolved in water. The criterion has four parts, including two fish tissue-
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based (egg/ovary, whole body, muscle) and two water column-based elements (lentic, lotic). The

selenium criteria can be found by contacting the EPA or on the EPA’s website at:

https://www.epa.gov/sites/production/files/2016-07/documents/aquatic_life_awgc for selenium -
freshwater_2016.pdf

Cadmium Criteria

The EPA published updated aquatic life water quality criteria for cadmium on April 4, 2016. The EPA's
water quality criteria for cadmium provides recommendations to states and tribes authorized to establish
water quality standards under the Clean Water Act. In adopting water quality standards, states set
exposure protections for aquatic life; acute exposure to cadmium results in lethality, while chronic
exposure to cadmium negatively impacts growth, development, behavior, reproduction, and immune and
endocrine systems in aquatic life. Cadmium enters the environment by natural and human processes,
however, human sources, such as mining and urban processes, are responsible for contributing
approximately 90 percent of the cadmium found in surface waters. The aquatic life water quality criteria
for cadmium can be found by contacting the EPA or on the EPA’s website at:
https://www.federalregister.gov/documents/2016/04/04/2016-07647/recommended-aquatic-life-ambient-
water-quality-criteria-for-cadmium-2016

Recreational Criteria

On November 26, 2012, the EPA published updated recreational water quality criteria (RWQC) for
protecting human health in all coastal and non-coastal waters designated for primary contact recreation
use. The EPA provides two sets of recommended criteria. Primary contact recreation is protected if
either set of criteria recommendations are adopted into state water quality standards. The 2012 criteria
takes into effect studies associated with pathogens and human health, and revised criteria
recommendations for pathogens and pathogen indicators based on those studies. The 2012 RWQC
meets those requirements. The 2012 RWQC rely on the latest research, including studies that show a
link between illness and fecal contamination in recreational waters. These are based on the use of two
bacterial indicators of fecal contamination E. coli and enterococci. The RWQC consists of three
components: magnitude, duration and frequency. The magnitude of the bacterial indicators are
described by both geometric mean (GM) and a statistical threshold value (STV) for the bacteria samples.
The STV approximates the 90" percentile of the water quality distribution and is intended to be a value
that should not be exceeded by more than 10 percent of the samples taken. The recreational water
quality criteria updates can be found by contacting the EPA or on the EPA’s website at:
https://www.epa.gov/wqc/microbial-pathogenrecreational-water-quality-criteria#2012rec

If Kansas were to adopt the EPA’s 304(a) recommendations for contact recreation it would clear a
backlog on Kansas’ prior use change adoptions for which the EPA has yet to act; Tables 25-29 of the
EPA’s 2015 action identify 35 water bodies with this issue. In the EPA’s July 9, 2015, action on many
designated use changes, the EPA stated:
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“Based on the results of the UAAs performed, the state adopted primary contact recreation use
designations for classified stream segments in the December 15, 2010 Register and December
12, 2013 Register (identified in Tables 25-29). Given the 2012 ambient water quality criteria
recommendations for recreational waters, the EPA has requested additional information from
the state regarding the protectiveness of these revisions and is therefore taking no action at this
time.”

The EPA’s statement refers to Kansas® primary contact recreational criteria A, B, and C, for which the
state criteria are 160, 262, and 427 CFU/100 mL respectively. The Kansas PCR criteria should be
updated in accordance with the 2012 recreational criteria, or provide additional information regarding
the protectiveness of those revisions.

QOutstanding UAA items

In the EPA’s July 9, 2015, action the UAA’s submitted to the EPA by the KDHE were determined to be
incomplete:

New segments due to new NPDES discharges:
The state adopted new aquatic life and secondary contact recreation, b, uses for
Diamond Creek and Brush Creek, in HUC 11030017 in the Upper Walnut River Sub-
basin. The EPA spoke to the KDHE on January 14, 2015, and determined that UAAs had
not been fully completed for these new segments. EPA recommends that KDHE complete
the UAAs for the new segments.

Ammonia Criteria

As noted in EPA’s decision document for the 2018 Kansas WQS submittal, for purposes of transparency
during its next triennial review, Kansas may wish to either consider also adopting the acute and chronic
equations contained within the EPA’s 2013 Ammonia update, or describe how the KDHE will
implement the criteria when values don’t correspond to the values in Tables 1c and 1d - Tables of
Numeric Criteria. That is, the EPA expects that if the values do not fall on a specific table value, the

KDHE will either adopt the appropriate equations, or explain how they will interpolate between values
in Tables 1c and 1d.

Multiple-Discharger Variance Provisions

To address minor inconsistencies in the headings of columns found in Table 1 of the Registry (as
indicated in EPA’s decision document for the 2018 Kansas WQS submittal), KDHE should update the
Table to read:

e The title of the column header relating to interim effluent limits to read “Highest Attainable Interim
Effluent Limit (may be seasonal;

e Inclusion of the footnote, “n - The Highest Attainable Interim Criteria Limit shall be derived as the 99th
percentile value or highest value of recent historical (e.g., last five years) effluent discharge water quality
data, whichever is lower. The Highest Attainable Interim Criteria Limit will be calculated when permits
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come up for renewal,” at the bottom of the table with “n” in respective fields or the actual HAC interim
effluent limit if it has been calculated.

e Elimination of the date columns Eligibility Date and Effective Year, which includes, columns with the
header of Date Variance went into Effect for the Permit or Variance Reevaluation Date.

Numeric Nutrient Criteria

The Agency applauds the State’s efforts associated with establishing numeric nutrient criteria for
drinking water lakes, which EPA approved in 2017. As part of that approval, EPA deferred action on
one lake, Cheney Reservoir, for which an incorrect value was found in the table. EPA would encourage
the State to update this table with the correct value during the next triennial review. Additionally, EPA
would encourage the State to develop additional criteria to protect the State’s other use categories
(including aquatic life and recreational uses) as well as criteria for causal parameters, specifically
nitrogen and phosphorus. EPA continues to advocate the establishment of numeric nutrient criteria, as
most recently outlined in the September 22, 2016 memorandum from Deputy Assistant Administrator
Joel Beauvais (https://www.epa.gov/sites/production/files/2016-09/documents/renewed-call-nutrient-
memo-2016.pdf). EPA also encourages Kansas to attend EPA’s Central Numeric Nutrient Criteria
Workshop located in Dallas during September of 2018. Additional details and a formal invitation will
be sent in the near future.

or



ATTACHMENT B

LETTER FROM THOMAS C. STILES, ASSISTANT DIRECTOR
TO JEFF ROBICHAUD, ACTING DIRECTOR

Dated April 10, 2018
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DEPARTMENT OF HEALTH AND ENVIRONMENT
Drvision oF ENVIRONMENT

Curtis State OrricE BuiLping

1000 SW Jackson St., Surte 400
Toeeka, KS 66612-1367

Puoxe: (785) 296-1535
Fax: (785) 559-4264
WWW.KDIEKS.GOV

GovERNOR JEFF COLYER, M.D.
JEFF ANDERSEN, SECRETARY

April 10,2018

Mr. Jeff Robichaud, Acting Director

U.S. Environmental Protection Agency, Region 7
Water, Wetlands, and Pesticides Division

11201 Renner Boulevard

Lenexa, KS 66219

Dear Mz_ﬁ'\é&fhmﬂ—

On behalf of KDHE I am pleased to provide additional information to clarify our process for authorizing water
quality variances under the new ammonia Multiple Discharger Variance, which is currently with EPA Region 7
for approval.

As submitted, the Kansas Surface Water Quality Standards Variance Register contains 48 facilities that have
been prescreened to determine their need for consideration of a variance to the proposed ammonia criteria.
These facilities have issues meeting their new limits based on the 2013 ammonia criteria. The subsequent
economic assessment on those facilities, which definitively determines eligibility, was not completed and
submitted with the initial submittal package. KDHE anticipated the provided examples of determining
eligibility would suffice for EPA review. To alleviate any concerns over the eligibility of the initial list of
facilities on the register, KDHE has completed the economic eligibility assessment on the first 22 facilities on
the list, which covers the facilities that will have permits renewed between J uly 1, 2018 and April 1, 2019.

KDHE is requesting EPA give approval for just those first 22 communities in the Kansas Surface Water Quality
Variance Register upon review of the submitted economic assessments and the MDV process. KDHE will
complete the economic eligibility assessments for the remaining facilities this summer. I have enclosed a list of
the facilities within the Multiple-Discharger Wastewater Lagoon Ammonia Variance Register Discharger List
targeted for the initial approval that are deemed eligible based on the completion of their economic assessments,
along with information detailing the receiving waterbody associated with each facility.

KDHE's mission is to protect and improve the health and environment of all Kansans.



Letter to Mr. Jeff Robichaud
April 10,2018
Page 2

The electronic files encompassing the economic assessments will be sent via electronic mail to Angela
Sena, the Region 7 WQS coordinator for Kansas.

EPA has additionally requested clarification on how KDHE will permit facilities whose economic eligibility
assessment results in an “uncertain” status. For these facilities, KDHE will issue permits that require additional
ammonia effluent monitoring along with a Schedule of Compliance, in order to comply with limits based on the
new ammonia criteria, including an economic study and summary that provides additional evidence on the
affordability of wastewater treatment modifications in order to comply with those new ammonia limits.
Additionally, the permit will be issued with a Pollutant Minimization Plan (PMP). Based on the resulting

information from the facility, their next NPDES permit will either be issued with the applicable ammonia limits
or qualify for the MDV. If the facility qualifies for the MDV, KDHE will issue the subsequent permit with the
Highest Attainable Condition (HAC) in accordance with the MDV requirements.

KDHE would also like to clarify how eligible systems “have optimized their current operation”, as stated in our
submission packet. KDHE considers lagoon systems that conform to the Kansas design standards, which are
more stringent than the accepted “10-State Standards”, meet this expectation. Lagoon facilities that are deemed
eligible are expected to be performing adequately based on these standards, where they are providing the
greatest reduction achievable for all pollutants with the existing technology. This is further assessed through
routine on-site inspections and detailed reviews of their discharge data. Eligible facilities demonstrate that there
are no issues meeting secondary treatment limits and will have no compliance or enforcement issues. As
facilities employ the MDYV, the requirements of the PMP expand upon our expectations and provide assurances
that their current performance will be maintained or enhanced. Therefore, eligible and approved lagoon
facilities within the MDV must meet requirements within their PMP, which may include, but are not limited, to
the following:

Effluent ammonia monitoring shows compliance with the HAC
Retain a certified operator as required by regulations
Provide reasonable and adequate maintenance per KDHE inspection reports

-

Maintain operation and performance of the existing lagoon system to comply with secondary

treatment limitations

5. Prohibit industrial strength wastewater containing high concentrations of nitrogen to enter the
existing lagoon system through the collection system or otherwise

6. Monitor the depth of accumulated sludge in each lagoon cell

7. No significant population growth occurs that would increase pollutant loading or alter the economic
profile of the community

8. Sufficient capacity within the lagoon system to accommodate modest increases in population and

associated pollutant loadings.

KDHE's mission is to protect and improve the health and environment of all Kansans.



Letter to Mr. Jeff Robichaud
April 10, 2018
Page 3

KDHE will further evaluate each discharger receiving the MDYV to incorporate any additional requirements into
their PMP and permits to ensure the treatment of wastewater is conducted to the greatest capabilities of the
available technology.

Some question apparently remains on the potential universe of facilities and their receiving waters that would be
subject to the proposed MDV. I have attached a listing, previously submitted, of all the potential facilities and
waters that may undergo assessment for application of the variance in the future.

KDHE appreciates the questions posed by EPA regarding the water quality standards package and hopes that
this letter provides clarification to the MDV eligibility determination process. If you or your staff have any
further questions on the overall intent and process of our submission, please contact me [Tom.Stiles@ks.gov;
785-296-6170] or Trevor Flynn [Trevor.Flynn@ks.gov; 785-296-8791].

Sincerely,

ire

Thomas C. Stiles, Assistant Director
Bureau of Water
Kansas Department of Health and Environment

Enclosure
Attachment

cc: Angela Sena, EPA Region 7
Mike Tate, EPA Region 7
Glenn Curtis, EPA Region 7
Trevor Flynn, KDHE BOW
Michelle Probasco, KDHE BOW
Julia Young, KDHE BOW
Rod Geisler, KDHE BOW

KDHE's mission is to protect and improve the health and environment of all Kansans.
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APPENDIX A

Potential Dischargers and Receiving Waters
Affected by the Variance
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