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PREFACE

The purpose of this manual is to provide the
information for initial operator training and to be used
as a reference and resource manual. All material
presented in this manual may not be covered in the
actual lecture, nor is it designed to infer that all
material is presented in its entirety.
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OBJECTIVES
This training session is only a step in the continuous fight
against “Drunk Driving”. It is designed so that after the
training, the operator will be aware of:
1. The theoretical aspects of breath testing.
2. The basic operation of the instruments used for

breath testing, including any informational
messages generated.

3. The necessary steps to achieve an objective and
reliable test result, e.g., 20-minute alcohol
deprivation period prior to testing.

4. The paperwork associated with performing a DUI
investigation.

5. Statues and regulations associated with DUIs.
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OPERATOR’'S TESTIMONY IN COURT

You may be asked about:

1. Your operator’s certification.

2. Instrument (agency) certificate:
The officer in charge of the program at the agency
may answer this question.

3. Administering the test step-by-step according to the
Kansas approved protocol.

4. The alcohol deprivation period.

5. The defendant’s condition while in the officer’s
presence.
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KANSAS STATUTES

65-1,107. Secretary of health and environment to adopt rules and regulations
relating to procedures, testing protocols, qualifications of personnel and equipment
of certain laboratories; list of approved preliminary screening devices for testing of

breath for law enforcement purposes.
The secretary of health and environment may adopt rules and regulations establishing:

(a) The procedures, testing protocols and qualifications of authorized personnel,

instruments and methods used in laboratories performing tests for the presence
of controlled substances included in schedule | or Il of the uniform controlled
substances act or metabolites thereof;

(b) the procedures, testing protocols, qualifications of personnel and standards of
performance in the testing of human breath for law enforcement purposes,
including procedures for the periodic inspection of apparatus, equipment and
devices, other than preliminary screening devices, approved by the secretary of
health and environment for the testing of human breath for law enforcement
purposes;

(c) the requirements for the training, certification and periodic testing of persons who
operate apparatus, equipment or devices, other than preliminary screening
devices, for the testing of human breath for law enforcement purposes;

(d) criteria for preliminary screening devices for testing of breath for law enforcement
purposes, based on health and performance considerations; and

(e) a list of preliminary screening devices which are approved for testing of breath for
law enforcement purposes and which law enforcement agencies may purchase
and train officers to use as aids in determining: (1) Probable cause to arrest and
grounds for requiring testing pursuant to K.S.A. 8-1001, and amendments
thereto; and (2) violations of K.S.A. 41-727, and amendments thereto.

65-1,109. Testing human breath for law enforcement purposes; unlawful acts;
penalty.
(a) It shall be unlawful for any person to make any test of the human breath for law
enforcement purposes, unless:

(1) Such person has complied with the rules and regulations of the secretary of
health and environment adopted pursuant to K.S.A. 65-1,107 and amendments
thereto to govern the procedures, standards of performance and the
qualifications, training, certification and annual testing of personnel for the testing
of human breath for law enforcement purposes; and

(2) the apparatus, equipment or device used by such person in the testing of human
breath for law enforcement purposes is of a type approved by the secretary of
health and environment and otherwise complies with the rules and regulations of
the secretary of health and environment adopted pursuant to K.S.A. 65-1,107
and amendments thereto to govern the periodic inspection of such apparatus,
equipment and devices.

(b) Any person who violates any provision of subsection (a) shall be guilty of a class C
misdemeanor.

(c) Nothing in this section shall be construed to prohibit the use of devices approved
pursuant to K.S.A. 65-1,107 and amendments thereto for preliminary screening tests
for law enforcement purposes.
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KANSAS STATUTES

8-1013. Definitions. As used in K.S.A. 8-1001 through 8-1018, and amendments thereto:

(a) "Alcohol concentration" means the number of grams of alcohol per 100 milliliters of
blood or per 210 liters of breath.

(b) (1) "Alcohol or drug-related conviction” means any of the following: (A) Conviction of
vehicular battery or aggravated vehicular homicide, prior to their repeal, if the crime is
committed while committing a violation of K.S.A. 8-1567, and amendments thereto, or
the ordinance of a city or resolution of a county in this state which prohibits any acts
prohibited by that statute, or conviction of a violation of K.S.A. 8-2,144 or 8-1567, and
amendments thereto, conviction of a violation of aggravated battery as described in
K.S.A. 2017 Supp. 21-5413(b)(3) or (b)(4), and amendments thereto, or conviction of a
violation of involuntary manslaughter as described in K.S.A. 2017 Supp. 21-5405(a)(3)
or (a)(5), and amendments thereto; (B) conviction of a violation of a law of another state
which would constitute a crime described in subsection (b)(1)(A) if committed in this
state; (C) conviction of a violation of an ordinance of a city in this state or a resolution of
a county in this state which would constitute a crime described in subsection (b)(1)(A),
whether or not such conviction is in a court of record; or (D) conviction of an act which
was committed on a military reservation and which would constitute a violation of K.S.A.
8-2,144 or 8-1567, and amendments thereto, or would constitute a crime described in
subsection (b)(1)(A) if committed off a military reservation in this state.

(2) For the purpose of determining whether an occurrence is a first, second or
subsequent occurrence: (A) "Alcohol or drug-related conviction" also includes
entering into a diversion agreement in lieu of further criminal proceedings on a
complaint alleging commission of a crime described in subsection (b) (1), including a
diversion agreement entered into prior to the effective date of this act; and (B) it is
irrelevant whether an offense occurred before or after conviction or diversion for a
previous offense.

(c) "Division" means the division of vehicles of the department of revenue.

(d) "Ignition interlock device" means a device which uses a breath analysis mechanism to
prevent a person from operating a motor vehicle if such person has consumed an
alcoholic beverage.

(e) "Occurrence” means a test refusal, test failure or alcohol or drug-related conviction, or
any combination thereof arising from one arrest, including an arrest which occurred prior
to the effective date of this act.

(f) "Other competent evidence" includes: (1) Alcohol concentration tests obtained from
samples taken three hours or more after the operation or attempted operation of a
vehicle; and (2) readings obtained from a partial alcohol concentration test on a breath
testing machine.

(g) "Samples" includes breath supplied directly for testing, which breath is not preserved.

(h) "Test failure” or "fails a test" refers to a person's having results of a test administered
pursuant to this act, other than a preliminary screening test, which show an alcohol
concentration of .08 or greater in the person's blood or breath, and includes failure of
any such test on a military reservation.

(i) "Test refusal” or "refuses a test" refers to a person's failure to submit to or complete any
test of the person’s blood, breath, urine, or other bodily substance, other than a
preliminary screening test, in accordance with this act, and includes refusal of any such
test on a military reservation.
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KANSAS STATUTES
8-1013 (Continued)

() "Law enforcement officer" has the meaning provided by K.S.A. 2011 Supp. 21-5111,
and amendments thereto, and includes any person authorized by law to make an arrest
on a military reservation for an act which would constitute a violation of K.S.A. 8-1567,
and amendments thereto, if committed off a military reservation in this state.

8-1001. Tests for alcohol or drugs; request by officer, grounds; consent implied;
administration of tests, when; procedures; immunity from liability; warning
statement; search warrant, admissibility of test; availability of test result; remedial
nature of law.

(a) Any person who operates or attempts to operate a vehicle within this state may be
requested, subject to the provisions of this article, to submit to one or more tests of the
person’s blood, breath, urine or other bodily substance to determine the presence of
alcohol or drugs. The testing shall include all quantitative and qualitative tests for
alcohol and drugs. The test must be administered at the direction of a law enforcement
officer, and the law enforcement officer shall determine which type of test is to be
conducted or requested.

(b) (1) One or more tests may be required of a person when, at the time of the request,

a law enforcement officer has probable cause to believe the person has committed a

violation of K.S.A. 8-1567(a), and amendments thereto, or to believe the person was

driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, while having alcohol or other drugs in such person’s system, or to believe the

person is under the age of 21 years and was operating or attempting to operate a

vehicle while having alcohol or other drugs in such person’s system; and one of the

following conditions exists: (A) The person has been arrested or otherwise taken into
custody for any offense involving operation or attempted operation of a vehicle while
under the influence of alcohol or drugs, or both, or for a violation of K.S.A. 8-1567a,
and amendments thereto, or involving driving a commercial motor vehicle, as defined
in K.S.A. 8-2,128, and amendments thereto, while having alcohol or other drugs in
such person's system, in violation of a state statute or a city ordinance or (B) the
person has been involved in a motor vehicle accident or collision resulting in property
damage, personal injury or death.

(2) The law enforcement officer directing administration of the test or tests may act on
personal knowledge or on the basis of the collective information available to law
enforcement officers involved in the investigation or arrest.

(c) When requesting a test or tests of breath or other bodily substance other than blood or
urine, under this section, the person shall be given oral and written notice that:

(1) There is no right to consult with an attorney regarding whether to submit to testing,
but, after the completion of the testing, the person may request and has the right to
consult with an attorney and may secure additional testing;

(2) if the person refuses to submit to and complete the test or tests, or if the person fails
a test, the person’s driving privileges will be suspended for a period of at least 30
days and up to one year,

(3) refusal to submit to testing may be used against the person at any trial or hearing on
a charge arising out of the operation or attempted operation of a vehicle while under
the influence of alcohol or drugs, or both; and
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KANSAS STATUTES
8-1001 (Continued)

(4) the results of the testing may be used against the person at any trial or hearing on a
charge arising out of the operation or attempted operation of a vehicle while under
the influence of alcohol or drugs, or both.

(d) When requesting a test or tests of blood or urine, under this section, the person shall be
given oral and written notice that:

(1) If the person refuses to submit to and complete the test or tests, or if the person fails
a test, the person’s driving privileges will be suspended for a period of at least 30
days and up to one year,

(2) the results of the testing may be used against the person at any trial or hearing on a
charge arising out of the operation or attempted operation of a vehicle while under
the influence of alcohol or drugs, or both; and

(3) after the completion of the testing, the person may request and has the right to
consult with an attorney and may secure additional testing.

(e) Nothing in this section shall be construed to limit the right of a law enforcement
officer to conduct any search of a person’s breath or other bodily substance, other than
blood or urine, incident to a lawful arrest pursuant to the constitution of the United
States, with or without providing the person the advisories authorized in subsection (c),
nor limit the admissibility at any trial or hearing of alcohol or drug concentration testing
results obtained pursuant to such a search.

(f) Nothing in this section shall be construed to limit the right of a law enforcement officer to
conduct or obtain a blood or urine test of a person pursuant to a warrant under K.S.A.
22-2502, and amendments thereto, the constitution of the United States or a judicially
recognized exception to the search warrant requirement, with or without providing the
person the advisories authorized in subsection (d), nor limit the admissibility at any trial
or hearing of alcohol or drug concentration testing results obtained pursuant to such a
search.

(9) A law enforcement officer may direct a medical professional, as described in subsection
(h), to draw one or more samples of blood from a person to determine the blood’s
alcohol or drug concentration:

(1) If the person has given consent, with or without the advisories in subsection (d), and
meets the requirements of subsection (b);

(2) if law enforcement has obtained a search warrant authorizing the collection of blood
from the person; or

(3) if the person refuses or is unable to consent to submit to and complete a test, and
another judicially recognized exception to the warrant requirement applies.

(h) If a law enforcement officer is authorized to collect one or more tests of blood under this
section, the withdrawal of blood at the direction of the officer may be performed only by:
(1) A person licensed to practice medicine and surgery, licensed as a physician
assistant, or a person acting under the direction of any such licensed person; (2) a
registered nurse or a licensed practical nurse; (3) any qualified medical technician,
including, but not limited to, an advanced emergency medical technician or a
paramedic, as those terms are defined in K.S.A. 65-6112, and amendments thereto,
authorized by medical protocol or (4) a phlebotomist.

(i) When so directed by a law enforcement officer through a written statement, the medical
professional shall withdraw the sample of blood as soon as practical and shall deliver
the sample to the law enforcement officer or another law enforcement officer as directed
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KANSAS STATUTES
8-1001 (Continued)

by the requesting law enforcement officer as soon as practical, provided the collection
of the sample does not jeopardize the person’s life, cause serious injury to the person or
seriously impede the person’s medical assessment, care or treatment. The medical
professional authorized herein to withdraw the blood and the medical care facility where
the blood is drawn may act on good faith that the requirements have been met for
directing the withdrawing of blood once presented with the written statement provided
for under this subsection. The medical professional shall not require the person that is
the subject of the test or tests to provide any additional consent or sign any waiver form.
In such a case, the person authorized to withdraw blood and the medical care facility
shall not be liable in any action alleging lack of consent or lack of informed consent.
Such sample or samples shall be an independent sample and not be a portion of a
sample collected for medical purposes. The person collecting the blood sample shall
complete the collection portion of a document if provided by law enforcement.

() If a person must be restrained to collect the sample pursuant to this section, law
enforcement shall be responsible for applying any such restraint utilizing acceptable law
enforcement restraint practices. The restraint shall be effective in controlling the person
in a manner not to jeopardize the person’s safety or that of the medical professional or
attending medical or health care staff during the drawing of the sample and without
interfering with medical treatment.

(k) If a law enforcement officer is authorized to collect one or more tests of urine under this
section, the collection of the urine sample shall be supervised by: (1) A person licensed
to practice medicine and surgery, licensed as a physician assistant, or a person acting
under the direction of any such licensed person; (2) a registered nurse or a licensed
practical nurse; or (3) a law enforcement officer of the same sex as the person being
tested. The collection of the urine sample shall be conducted out of the view of any
person other than the persons supervising the collection of the sample and the person
being tested, unless the right to privacy is waived by the person being tested. When
possible, the supervising person shall be a law enforcement officer. The results of
gualitative testing for drug presence shall be admissible in evidence and questions of
accuracy or reliability shall go to the weight rather than the admissibility of the evidence.
If the person is medically unable to provide a urine sample in such manner due to the
injuries or treatment of the injuries, the same authorization and procedure as used for
the collection of blood in subsections (g) and (i) shall apply to the collection of a urine
sample.

(I) No law enforcement officer who is acting in accordance with this section shall be liable in
any civil or criminal proceeding involving the action.

(m) If a law enforcement officer has probable cause to believe that the person has
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person’s system, the
person shall also be provided the oral and written notice pursuant to K.S.A. 8-2,145,
and amendments thereto. Any failure to give the notices required by K.S.A. 8-2,145,
and amendments thereto, shall not invalidate any action taken as a result of the
requirements of this section. If a law enforcement officer has probable cause to believe
that the person has been operating or attempting to operate a vehicle while having
alcohol or other drugs in such person’s system and such person was under 21 years of
age, the person also shall be given the notices required by K.S.A. 8-1567a, and
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KANSAS STATUTES
8-1001 (Continued)

amendments thereto. Any failure to give the notices required by K.S.A. 8-1567a, and
amendments thereto, shall not invalidate any action taken as a result of the
requirements of this section.

(n) The person’s refusal shall be admissible in evidence against the person at any trial on a
charge arising out of the alleged operation or attempted operation of a vehicle while
under the influence of alcohol or drugs, or both.

(o) If a law enforcement officer had probable cause to believe the person had been
driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, and the test results show a blood or breath alcohol concentration of .04 or
greater, the person shall be disqualified from driving a commercial motor vehicle,
pursuant to K.S.A. 8-2,142, and amendments thereto. If a law enforcement officer had
probable cause to believe the person had been driving any motor vehicle, the person
fails a test, as defined in K.S.A. 8-1013(h), and amendments thereto, or the person
refuses a test, the person’s driving privileges shall be subject to suspension, or
suspension and restriction, pursuant to this section, in addition to being disqualified from
driving a commercial motor vehicle pursuant to K.S.A. 8-2,142, and amendments
thereto.

(p) Failure of a person to provide an adequate breath sample or samples as directed shall
constitute a refusal unless the person shows the inability caused by a medical condition
unrelated to any ingested alcohol or drugs.

(q) It shall not be a defense that the person did not understand the written or oral notice
authorized by this section.

(r) No test results shall be suppressed because of irregularities not affecting the substantial
rights of the accused in the consent or notice authorized pursuant to this act. Failure to
provide any or all of the notices set forth in subsection (c) or (d) shall not be an issue or
defense in any action other than an administrative action regarding the subject’s driving
privileges.

(s) Nothing in this section shall be construed to limit the admissibility at any trial of alcohol
or drug concentration testing results obtained pursuant to a search warrant or other
judicially recognized exception to the warrant requirement.

(t) Upon the request of any person submitting to testing under this section, a report of the
results of the testing shall be made available to such person when available.

(u) This act is remedial law and shall be liberally construed to promote public health, safety
and welfare.
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DC-70

TESTING NOTICES
BEREATH OR OTHER BODILY SUBSTANCE (NOT BLOOD OR URINE)

(1) You hawve no right to consult with an attorney regarding whether to submit to testing, but, after the completion
of the testing, vou have the right to request and consult with an attormey and may secure additional testing;

(2) If you refuse to submit to and complete the test or tests, or if you fail a test, your driving privileges will be
suzpended for a period of at least 30 days and up to one year,;

(3) Refusal to submit to testing may be used against you at any trial or hearing on a charge arising out of the
operation or attempted operation of a vehicle while under the influence of alcohol or drugs, or both; and

(4} The rezults of the testing may be used against you at any trial or hearing on a charge arising out of the operation
or attempted operation of a vehicle while under the influence of alcohol or drugs, or both.

UNDER 21 NOTICES
If the person is UNDER 21 — Read the 2 notices below in addition to the above notices:
(1] It is unlawiful for any person less than 21 years of age to operate or attempt to operate a vehicle in this state with
an alcohol concentration of .02 or greater; and

(2] If you are less than 21 years of age at the time of the test request and you consent to and complete a test or
tests and the results show an alcohol concentration of 02 or greater, but less than .08, on your first cccurrence,
yvour driving privileges will be suspended for 30 days and on your second or subsequent occurrgnce, your driving
privileges shall be suspended for one year.

COMMERCIAL VEHICLE
If the person is operating a COMMERCIAL VEHICLE- Read the following in addition to the above notices:
Whenever a law enforcement officer has reasonable grounds to belisve a person has been driving a commercial
motor vehicle while having alcohol or other drugs in such person’s system and the person refuses to submit to and
complete a test or tests requested by a law enforcement officer or submits to and completes a test requested by a
law enforcement officer which determines that the person's alcohol concentration is .04 or greater, the person will
be disqualified from driving a commercial motor vehicle for at least one year.

AFTER PROVIDING A COPY OF THIS FORM TO THE PERSON AND READING ALL APPLICABLE NOTICES,

THE OFFICER SHOULD THEM REGQUEST THAT THE PERSON SUBMIT TO A TEST OR TESTS, AS
FOLLOWS:

WILL YOU TAKE A: [] BREATH TEST [J] OTHER BODILY SUBSTANCE TEST (NOT BLOOD OR URINE)

RESPONSE: || Yes [ | No

The officer who administers testing should complete the following information on the copy of this form retained by the officer.
The officer's copy of this form may be retained in the officer's file to document that the required notices were given.

Mame of Licensee Officer Administering Testing

Date
COMMENTS:

OFFICER INSTRUCTIONS:

The test must be administered at the direction of a law enforcement officer, and the law enforcement officer shall determine
which type of test is to be comducted or requested.

Keep a completed copy of this document for your file.

AMENDED DC-70 (Rev. 07/18)
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DC-70

TESTING NOTICES
BLOOD OR URINE

(1) If you refuse to submit to and complete the test or tests, or if you fail a test, your driving privileges will be
suspended for a period of at least 30 days and up to one year;

(2) The results of the testing may be used against you at any trial or hearing on a charge arizing out of the
operation or attempted operation of a vehicle while under the influence of aleohol or drugs, or both; and

(3) After the completion of the testing, you have the right to request and consult with an attorney and may secure
additional testing.

UNDER 21 MOTICES
If the person is UNDER 21 — Read the 2 notices below in addition to the above notices:
(1) It iz unlawful for any person less than 21 years of age to operate or attempt to operate a vehicle in this state with
an alechel concentration of .02 or greater; and

(2) If you are less than 21 years of age at the time of the test request and you consent to and complete a test or
tests and the resuliz show an alcohol concentration of 02 or greater, but less than 08, on your first occurrence,
your drivimg privileges will be suspended for 30 days and on your second or subsequent occurrence, your driving
privileges shall be suspended for one year.

COMMERCIAL VEHICLE
If the perzon is operating a COMMERCIAL VEHICLE- Read the following in addition to the above notices:
Whenever a law enforcement officer has reasonable grounds to believe a person has been drving a commercial
motor vehicle while having alcohol or other drugs in such person's system and the person refuses to submit to and
complete a test or tests requested by a law enforcement officer or submits to and completes a test requested by a
law enforcement officer which determines that the person's alcohol concentration is .04 or greater, the person will
be disqualified from driving a commercial motor vehicle for at least one year.

AFTER PROVIDING A COPY OF THIS FORM T THE PERSON AND READING ALL APPLICAELE NOTICES,
THE OFFICER SHOULD THEM REQUEST THAT THE PERSOM SUBMIT TO A TEST OR TESTS, AS
FOLLOWS:

WILL YOU TAKE A: |:| BLOOD TEST I:l URIME TEST

RESPONSE: [_| Yes [ | Mo

The officer who administers testing should complete the following information on the copy of this form retained by the officer.
The officer's copy of this form may be retained in the officer's file to document that the required motices were given.

Mame of Licensee Officer Administering Testing

Date

COMMENTS:

OFFICER INSTRUCTIONS:

The test must be administered at the direction of a law enforcement officer, and the law enforcement officer shall determine
which type of test is to be conducted or requested.

Keep a completed copy of this document for your file,

AMENDED DC-70 (Rev. 07/18)
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KANSAS STATUTES
8-1002. Test refusal or failure; suspension of license; notice; procedure.

(a) Whenever a test is requested pursuant to this act and results in either a test failure or
test refusal, a law enforcement officer's certification shall be prepared. If the person had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, a separate certification pursuant to K.S.A. 8-2,145, and
amendments thereto, shall be prepared in addition to any certification required by this
section. The certification required by this section shall be signed by one or more officers
to certify:

(1) With regard to a test refusal, that: (A) There existed reasonable grounds to believe
the person was operating or attempting to operate a vehicle while under the
influence of alcohol or drugs, or both, or to believe that the person had been driving
a commercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments thereto,
or is under 21 years of age while having alcohol or other drugs in such person's
system; (B) the person had been placed under arrest, was in custody or had been
involved in a vehicle accident or collision; (C) a law enforcement officer had
presented the person with the oral and written notice required by K.S.A. 8-1001, and
amendments thereto; and (D) the person refused to submit to and complete a test as
requested by a law enforcement officer.

(2) With regard to a test failure, that: (A) There existed reasonable grounds to believe
the person was operating a vehicle while under the influence of alcohol or drugs, or
both, or to believe that the person had been driving a commercial motor vehicle, as
defined in K.S.A. 8-2,128, and amendments thereto, or is under 21 years of age
while having alcohol or other drugs in such person's system; (B) the person had
been placed under arrest, was in custody or had been involved in a vehicle accident
or collision; (C) a law enforcement officer had presented the person with the oral and
written notice required by K.S.A. 8-1001, and amendments thereto; and (D) the
result of the test showed that the person had an alcohol concentration of .08 or
greater in such person's blood or breath.

(3) With regard to failure of a breath test, in addition to those matters required to be
certified under subsection (a)(2), that: (A) The testing equipment used was certified
by the Kansas department of health and environment; (B) the testing procedures
used were in accordance with the requirements set out by the Kansas department of
health and environment; and (C) the person who operated the testing equipment
was certified by the Kansas department of health and environment to operate such
equipment.

(b) For purposes of this section, certification shall be complete upon signing, and no
additional acts of oath, affirmation, acknowledgment or proof of execution shall be
required. The signed certification or a copy or photostatic reproduction thereof shall be
admissible in evidence in all proceedings brought pursuant to this act, and receipt of
any such certification, copy or reproduction shall accord the department authority to
proceed as set forth herein. Any person who signs a certification submitted to the
division knowing it contains a false statement is guilty of a class B nonperson
misdemeanor.

(c) When the officer directing administration of the testing determines that a person has
refused a test and the criteria of subsection (a) (1) have been met or determines that a
person has failed a test and the criteria of subsection (a) (2) have been met, the officer
shall serve upon the person notice of suspension of driving privileges pursuant to K.S.A.
8-1014, and amendments thereto. If the determination is made while the person is still
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8-1002 (Continued)

in custody, service shall be made in person by the officer on behalf of the division of
vehicles. In cases where a test failure is established by a subsequent analysis of a
breath, blood or urine sample, the officer shall serve notice of such suspension in
person or by another designated officer or by mailing the notice to the person at the
address provided at the time of the test.

(d) In addition to the information required by subsection (a), the law enforcement officer's

certification and notice of suspension shall contain the following information: (1) The
person's name, driver's license number and current address; (2) the reason and
statutory grounds for the suspension; (3) the date notice is being served and a
statement that the effective date of the suspension shall be the 30th day after the date
of service; (4) the right of the person to request an administrative hearing; and (5) the
procedure the person must follow to request an administrative hearing. The law
enforcement officer's certification and notice of suspension shall also inform the person
that: (1) Constitutional issues cannot be decided at the administrative hearing, but may
be preserved and raised in a petition for review of the hearing as provided in K.S.A. 8-
1020(0) and (p), and amendments thereto; and (2) all correspondence will be mailed to
the person at the address contained in the law enforcement officer's certification and
notice of suspension unless the person notifies the division in writing of a different
address or change of address. The address provided will be considered a change of
address for purposes of K.S.A. 8-248, and amendments thereto, if the address
furnished is different from that on file with the division.

(e) If a person refuses a test or if a person is still in custody when it is determined that the

person has failed a test, the officer shall take any license in the possession of the
person and, if the license is not expired, suspended, revoked or canceled, shall issue a
temporary license effective until the 30th day after the date of service set out in the law
enforcement officer's certification and notice of suspension. If the test failure is
established by a subsequent analysis of a breath or blood sample, the temporary
license shall be served together with the copy of the law enforcement officer's
certification and notice of suspension. A temporary license issued pursuant to this
subsection shall bear the same restrictions and limitations as the license for which it
was exchanged. Within seven days after the date of service of a copy of the law
enforcement officer's certification and notice of suspension the officer's certification and
notice of suspension, along with any licenses taken, shall be forwarded to the division.

(f) Upon receipt of the law enforcement officer's certification, the division shall review the

certification to determine that it meets the requirements of subsection (a). Upon so
determining, the division shall proceed to suspend the person's driving privileges in
accordance with the notice of suspension previously served. If the requirements of
subsection (a) are not met, the division shall dismiss the administrative proceeding and
return any license surrendered by the person.

(9) The division shall prepare and distribute forms for use by law enforcement officers in

giving the notice required by this section.

(h) The provisions of K.S.A. 60-206 and amendments thereto regarding the computation of

time shall be applicable in determining the effective date of suspension set out in
subsection (d).
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OFFICER’S CERTIFICATION AND NOTICE OF SUSPENSION
|SEE REVERSE SIDE FOR HEARING INFORMATION)

INSTRUGTIONE: This form Is 1o be used b certify o best refusal or st Suluns. A copy of the compieted Sorm IS resguired o b sareed Upon the person; a copy ks bo b= forwanded 1o the Division of Vehices
within seven (7] days after service on the driver; and a copy shouid be retained by a ceriifying oSicer.

DRIVER INFORMATION
Mazmw (Last) (Fist) T Date of Birtk
Curzext Addrezs Oty
State
Driver's Licazse Mo Stats of Izzaazce Zip
DL YES O NOO CMV YES O NO O i yes, cOL-S form required also) HAF MAT YESO NOLC

ADDREZE: The abowe sodness will b= tnexied as 3 changs of address i difensnt froe that on fle with & Division of Vehickes and Wil be used for 3l comespondencs with e pErson uniess the Division
of Verickes |5 notfied by the parson in witing 0f & dITErent 30dress of 3 Change of S00ress. You CAR Chanpe Your S3aress on e inemet, by mall or fax b Central OMos Operasons, o by going o any
Kansas Driver's License Examining Ssaton.

LAW ENFORCEMENT OFFICER'S CERTIFICATION

CERTIFICATION INSTRUCTIONE: To cert®y atest refusal or test fallure, (1) each officer must compiete the stabement, ¥ necessary, (2] at least one officer must initial on the line o e left of each of the
statements intended o be certifed ang (3} sach o®icer who Initials a statement must sign In the space provided below.

1. on m reasonable Qroundsiprobable Causs svisied o baleve the shove-named person, WRhR the St oTKansas, i County, had besn
O operafing a vehicle while under the Influence of aicohol and'or drugs In violation of siate stabute, oty ordinance or county resclation, or
O atiempting 1o operate & vehicie while under the influsnce of aicohol andior drugs In viokation of stale statube, cy ordinance or county resciution; andsor
( cerifying & falure of & test, the officer must have reasonable grounds/probable cause o beleve the person was operafing & vehick )
O driving a commerolal vehlole, as defined In K.E.A. 5-2,128, and amendments thereto, while having akcochal or other dnags In such persom's sysiem; anddor
O under 1 ysarc of age whie having alcohol or ofher drugs In such person's sysiem.

)

. The perzon had besn placed under arest or otherwise taken into custody or had besn invaoived In a wehide accident or colision.

w

. The person was presenied oral and wrifen nofice as reguired by Kansas law.

4. Check one: OThe person refused to submit to or compiete fzsting as requesied by a aw enforcement officer. OThe result of the test showed that the person had an alcohal concentration of
0% or greater in such person's biood or breath. NOTE: Fiease afach a readable copy of the test report

. Fomason(s) for the Inibal contact andior sop: Ooommiled ra®ic vislatonis) (zxpiain beiow); DofMoer amived at soene of acckdent, Ovehicks already siopped; Dofer (Expiaing

. Reazonable groundsiprobable cause for my bellel that the perzon was operating or att=mpéng to operate a vehicle: Csaw person operate; Dperson dentied seif as driver; Dofher (explain]

7. Reasonable groundsiprobaibis Cause for my beilel thal Mie person was under the INluence of aicohol andor orugs: Dodor of akcohoilc beverages; Dalcoholc beverage containers found In
vehide; O sobriefy tests indicated impaimment; Drefused sobriety tests; Osiumed speech; Obioodshot eyes; OdMculty In communicating; Opeoor balance or coordination; Operson stated
alcoholidrnugs consumed; Ofalled preiminary breath test; O refused preiminary breath fest; O obhver (2xpiaing

. A copy of this document which cortains a Motice of Driver's License Euspention k£ being served on the above-named person on 20 by (check one)
Opersonsl service; Omaling by irsi-class mal b e adress shown above. NOTE: Personal SErvice |s requined s determination of nefussl of fallune Is made wihile B BErSOn IS i custody.

IF CERTIFYING & FAILURE OF A BREATH TEST, STATEMENTS &, 10 AND 11 MUST ALED BE COMFLETED AND CERTIFIED

w

. The testing equipment used was cerified by the Kanca: Department of Health and Ervironment.
10. The testing procadures used were In accordance with the reguirements set out by the Kansas Department of Health and Ervironment

11. The person who operated the testing equipment was cerified by the Kansas Department of Health and ERvironment o operate such eguipment.

| hersby certity to the Divlclon of Vehilolec that sach of the ciatementc | hawe Intflaled above ars frus and acoursts, under penafty of K_%_A. 8-10024b], and amsndmenic tharsto.

Titie and mame (prnted): Title and rame (printed):
Agency name: Agency name:
Agency address: Agency address:
Cltyistaieirip: CHy/statmtrip:
Zignature of Law Enforeement Dffloer Zlgnaturs of Law Enforoement Offoer

TEMPORARY DRIVER'S LICENIE
THIZ NOTICE 132
O NOT VALID as a temporary license for e reason that your llicemse: Dbas expired; Obas been revoked; Ohas been suspended; Ohas been cancelled; or Oyou hawve no driver's loense.

O VALID as a t=mporary license untll She 30th day a®ler B date of senice of this document. You must cany this notice with you when driving.  This temporary license allows the operaton of the same
classes of vehicies and Is subject to the same restrictions as the driver's license sumendensd.

Any Iemporary arvers icenss will end and your driving priviieges wil be suspen
DR REQUES

ided on the 20t day after senice o this GoDUmEnt unkes:
required $50 hearng f=e pakd, 3 B A

NGO AN ADMINIE THA HEASING ON THE REVERS

&n administrative hearng has been tmely reguesied and the
L L

Bafors a tect or tecic are adminictersd, the offlosr k required by Kancac law fo provide the pearcon oral and writisn notios<. If the percon wac driving a commarolal motor vehlols, 2o dsfined
by Kancac law, the oral and writhen motles requirsd by K.5.4, B-2 145 chould aleo be glven. If the psrcon o under the sge of 241, tha oral and written notlos requirsd by K34, 8-1687a chowld
alco be glven.

Distdbution: 1% copy [wiiBe] copy to Division of Vericles 2™ copy [yelow) for your fle 3™ copy (pink) o licensee/driver

DC-27 (Rev. 0718) [(3EE REVERSE ZIDE)
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NOTICE OF DRIVER'S LICENSE SUSPENSION
(Pursuant to K.5_ A B-1002)

Based upon the certification on the reverse side of this form, your |:i1'-l1ng privileges are ha‘ebjrsuspﬂ'rded, pursuant to KL5A B-10H4, effective the 30th day after
the date of service of this notice, unless a timely request for hearing is made, topether timely payment of the required hearing fee {see below). The action
taken on your license depends upon whether the officens) certified a test refusal or 3 test failure [a completed test result of .08 or greater) and whether you have
any prior “occumences” on your driving record. “Occurrence” is defined in K.5.A 8-1013, and amendments thereto, as "a test refusal, test failure or alcohol or
drugrelated conviction, or any combination thereof arising from one amrest.” Entry into a diversion agreement in lieu of prosecution on a prior occasion is treated
as a prior “alcohol or drug-related conviction,” You may request a copy of your driving record in writing from Driver Solutions Bureau, Division of Vehicles,
Kansas Department of Revenue at PO Box 12021, Topeka, Kansas, 66601 or, visit http:lssnw ksrevenue. orgirecrequest. himl to request a copy of your driving
record online.

If paragraph 4 of the certification on the reverse side indicates you refused to submit to or complete a test, the following action will be taken on your driving
privileges:

First Occurrence: 1 year suspension & 2 year ignition interlock restriction

Second Ocgurmence: 1 year suspensicon & 3 year ignition interlock restriction

Third Occurence: 1 year suspension & 4 year ignition interlock restriction

Fourth Occumence: 1 year suspension & 3 year igniticn interlock restriction

Fifth or Subsequent Occummence: 1 year suspension & 10 year ignition interlock restriction

If paragraph 4 of the certification on the reverse side indicates you failed a test and the test result was 08 or above, but less than .13, the following action will be
taken on your driving privileges:

First Occurrence: 3 day suspension & 130 days of ignition interlock restriction if you have not previgusly had your driving privileges revoked, suspended,
canceled or withdrawn or been previously convicted of any of the following violations: (1) K.5.A. 8-1399; (2) KL.5 A 41-T2T: (3) any violations listed in KL5 AL B-
2835{a) or (4) been convicted of three of more moving traffic violations committed on separate occasions within a 12-month period. F your driving privileges have
previously been revoked, suspended, canceled or withdrawn or your driving record contains convictions as set out above, you will receive a 3 day suspension &
1 year of ignition interlock restriction.

Second Occumence: 1 year suspension & 1 year ignition interlock restriction

Third Occurrence: 1 year suspension & 2 year ignition interfock restriction

Fourth Occwrrence: 1 year suspension & 3 year igniticn interleck restriction

Fifth or Subsequent Oecurrence: 1 year suspension & 10 year ignition interlock restriction

If paragraph 4 of the certification on the reverse side indicates you failed a test and the test result was 13 or above, the following action will be taken on youwr
driving privileges:
First Occurrence: 1 year suspension & 1 year ignition interlock restriction
Second Qecwrrence: 1 year suspension & 2 year ignition interlock restriction
Third Occurrence: 1 year suspension & 3 year ignition interlock restriction
Fourth Occurrence: 1 year suspension & 4 year igniticn interlock restriction
Fifth or Subsequent Occurrence: 1 year suspension & 10 year ignition interlock restriction
the following additional action will be taken on your I as a result of a conviction for

I you possess 3 commercial driver's icense. commercial dnving privileges

violating K.5.A 8-1367 or K.5.A 81023 or upon a final determination that you have refused or failed a test: First Occurrence - 1 year suspension of commercial
driving privileges; Second Qccumenes - permanent revocation of commercial driving privileges. For more information, see K.5.A 8-2,142, and amendments
thereto.

PROCEDURE FOR REQUESTING AN ADMINISTRATIVE HEARING

+ A hearing request may be made either by mailing a written request which is postmarked within 14 calendar days after the date of service of this form, or by
sending a written request by electronic facsimile (fax) to the Division of Vehicles within 14 calendar days after the date of service of this form. If this form was
served on you by mail, you will have an additional 3 days, pursuant to K_5.A 60-206(d).

* Thie hearing request must include your full name, driver’s license number, birth date and a telephone number at which you or your legal representative can be
reached if necessary.

* Constitutional issues cannot be decided at the administrative hearing, but may be preserved and raised in a petition for review of the hearing to a State district
court as provided in K.5 A 8-1020{o) and [p], and amendments thereto.

* The hearing request must include your current address. If the address you provide in your written request for a hearing is different than the address on the

reverse side of this form, the address in your hearing request will be treated as a change of address pursuant to FLS_ AL 8-248. All comespondence will be sent to
the address provided in the hearing request.

* The hearing request must state whether you want to have the certifying officen|s) subpoenaed to the administrative hearing. i you wish to contest the facts
contained in the officer’s certification at the administrative hearing, you have the burden of disproving those facts, and you may need to compel the appearance
of the certifying officer(s) to do so. If you fail to request any officer’s attendance at the time you make a hearing request, your right to compel that attendance by
subpoena will be deemed waived and this law enforcement officer’s certification will be admitted as evidence at the hearing.

i ithi {check or money order preferred). The $50
healngfaemuit bepl:rsnnalloed mthln thetlrrle p-erludﬁ:sr mdungatlmehf healng mq.lestor]ruur hearlng I'El:'.IE'St will hE denled 1A f:med |mage of cashorofa
check or money order will not be accepted ) Ched 5 2 I

* HEARING LOCATION. Upon receipt of your timely written hearing request and fee, a hearing will be scheduled by telephone conference call. You may request
that the hearing be conducted in person before a representative of the Director of Vehicles. Any request for an in person hearing must be made at the time you
request a hearing. A written notice will be mailed to you setting out the time, date and place of the hearing. Any temporary driving privileges granted on the
reverse side of this document will be extended until a final determination is made.

* Mail hearing requests ta: DL Administrative Hearing Section
Kansas Department of Revenue
P.0. Box 2744
Topeka, K5 66601-2744
(T83) 296-6911

+ Send electronic facsimile (fax) requests to: (T83) 2960273 DC-2T7 (Rev. OT/18)
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8-1004. Same; additional test by own physician; effect of denial. Without limiting or
affecting the provisions of K.S.A. 8-1001 and amendments thereto, the person tested shall
have a reasonable opportunity to have an additional test by a physician of the person's own
choosing. In case the officer refuses to permit such additional testing, the testing
administered pursuant to K.S.A. 8-1001 and amendments thereto shall not be competent in
evidence.

8-1005. Evidence,; test results admissible in prosecutions; weight to be given
evidence. Except as provided by K.S.A. 8-1012 and amendments thereto, in any criminal
prosecution for violation of the laws of this state relating to operating or attempting to
operate a vehicle while under the influence of alcohol or drugs, or both, or the commission
of vehicular homicide or manslaughter while under the influence of alcohol or drugs, or
both, or in any prosecution for a violation of a city ordinance relating to the operation or
attempted operation of a vehicle while under the influence of alcohol or drugs, or both,
evidence of the concentration of alcohol or drugs in the defendant's blood, urine, breath or
other bodily substance may be admitted and shall give rise to the following:

(a) If the alcohol concentration is less than .08, that fact may be considered with other
competent evidence to determine if the defendant was under the influence of alcohol, or
both alcohol and drugs.

(b) If the alcohol concentration is .08 or more, it shall be prima facie evidence that the
defendant was under the influence of alcohol to a degree that renders the person
incapable of driving safely.

(c) If there was present in the defendant's bodily substance any narcotic, hypnotic,
somnifacient, stimulating or other drug which has the capacity to render the defendant
incapable of safely driving a vehicle, that fact may be considered to determine if the
defendant was under the influence of drugs, or both alcohol and drugs, to a degree that
renders the defendant incapable of driving safely.

8-1012. Preliminary screening test of breath for alcohol concentration; request by
officer, reasonable suspicion; notice required; refusal to take test is traffic infraction;
use of results of test; additional tests.

(a) Any person who operates or attempts to operate a vehicle within this state is deemed to
have given consent to submit to a preliminary screening test of the person's breath or

saliva, or both, subject to the provisions set out in subsection (b).

(b) A law enforcement officer may request a person who is operating or attempting to
operate a vehicle within this state to submit to a preliminary screening test of the
person's breath or saliva, or both, if the officer has reasonable suspicion to believe the
person has been operating or attempting to operate a vehicle while under the influence
of alcohol or drugs or both alcohol and drugs.

(c) At the time the test is requested, the person shall be given oral notice that: (1) There is
no right to consult with an attorney regarding whether to submit to testing; (2) refusal to
submit to testing is a traffic infraction; and (3) further testing may be required after the
preliminary screening test. Failure to provide the notice shall not be an issue or defense
in any action. The law enforcement officer then shall request the person to submit to the
test.

(d) Refusal to take and complete the test as requested is a traffic infraction. If the person
submits to the test, the results shall be used for the purpose of assisting law
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8-1012 (Continued)

enforcement officers in determining whether an arrest should be made and whether to
request the tests authorized by K.S.A. 8-1001 and amendments thereto. A law
enforcement officer may arrest a person based in whole or in part upon the results of a
preliminary screening test. Such results shall not be admissible in any civil or criminal
action concerning the operation of or attempted operation of a vehicle except to aid the
court or hearing officer in determining a challenge to the validity of the arrest or the
validity of the request to submit to a test pursuant to K.S.A. 8-1001 and amendments
thereto. Following the preliminary screening test, additional tests may be requested
pursuant to K.S.A. 8-1001 and amendments thereto.

(e) Any preliminary screening of a person’s breath shall be conducted with a device
approved pursuant to K.S.A. 65-1,107, and amendments thereto.

8-1017. Circumvention of ignition interlock device; penalty.
(a) No person shall:

(1) Tamper with an ignition interlock device, circumvent it or render it inaccurate or

inoperative;

(2) request or solicit another to blow into an ignition interlock device, or start a motor
vehicle equipped with such device, providing an operable motor vehicle to a person whose
driving privileges have been restricted to driving a motor vehicle equipped with such device;

(3) blow into an ignition interlock device, or start a motor vehicle equipped with such

device, providing an operable motor vehicle to a person whose driving privileges
have been restricted to driving a motor vehicle equipped with such device; or

(4) operate a vehicle not equipped with an ignition interlock device while such

person's driving privileges have been restricted to driving a motor vehicle
equipped with such device.

(b) Violation of this section is a class A, nonperson misdemeanor.

(c) In addition to any other penalties provided by law:

(2) (A) On afirst conviction of a violation of subsection (a)(1) or (a)(2), the division
shall extend the ignition interlock restriction period on the person's driving
privileges for an additional 90 days; and

(B) on a second or subsequent conviction of a violation of subsection (a)(1) or
(a)(2), the division shall restart the original ignition interlock restriction period
on the person's driving privileges; and

(2) on a conviction of a violation of subsection (a)(4), the division shall restart the

original ignition interlock restriction period on the person's driving privileges.

8-1020. Administrative hearing; requirements; procedure.

(a) Any licensee served with an officer's certification and notice of suspension pursuant to
K.S.A. 8-1002, and amendments thereto, may request an administrative hearing. Such
request may be made either by:

(1) Mailing a written request which is postmarked 14 days after service of notice or;
(2) transmitting a written request by electronic facsimile which is received by the division
within 14 days after service of notice.

(b) If the licensee makes a timely request for an administrative hearing and makes a timely
payment of the required hearing fee, any temporary license issued pursuant to K.S.A. 8-
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1002, and amendments thereto, shall remain in effect until the 30th day after the

effective date of the decision made by the division.

(c) If the licensee fails to make a timely request for an administrative hearing together with
the required hearing fee, the licensee's driving privileges shall be suspended or
suspended and then restricted in accordance with the notice of suspension served
pursuant to K.S.A. 8-1002, and amendments thereto.

(d) (1) Upon receipt of a timely request for a hearing together with the required hearing fee,
the division shall forthwith set the matter for hearing before a representative of the
director and provide notice of the extension of temporary driving privileges. The hearing
shall be held by telephone conference call unless the hearing request includes a
request that the hearing be held in person before a representative of the director. The
officer's certification and notice of suspension shall inform the licensee of the availability
of a hearing before a representative of the director. Except for a hearing conducted by
telephone conference call, the hearing shall be conducted in the county where the
arrest occurred or a county adjacent thereto.

(2) The division shall charge a fee of $50 for a hearing, to be paid within the time period
for making a timely request for a hearing, whether held by telephone or in person, to
be applied by the division for administrative costs to conduct the hearing. The
division shall remit all hearing fees to the state treasurer in accordance with the
provisions of K.S.A. 75-4215, and amendments thereto. Upon receipt of each such
remittance, the state treasurer shall deposit the entire amount in the state treasury to
the credit of the division of vehicles operating fund. The hearing fee established in
this section shall be the only fee collected or moneys in the nature of a fee collected
for such hearing. Such fee shall only be established by an act of the legislature and
no other authority is established by law or otherwise to collect a fee.

(e) Except as provided in subsection (f), prehearing discovery shall be limited to the
following documents, which shall be provided to the licensee or the licensee's attorney
no later than seven days prior to the date of hearing:

(1) The officer's certification and notice of suspension;

(2) in the case of a breath or blood test failure, copies of documents indicating the result
of any evidentiary breath or blood test administered at the request of a law
enforcement officer;

(3) in the case of a breath test failure, a copy of the affidavit showing certification of the
officer and the instrument; and

(4) in the case of a breath test failure, a copy of the Kansas department of health and
environment testing protocol checklist.

(f) At or prior to the time the notice of hearing is sent, the division shall issue an order
allowing the licensee or the licensee's attorney to review any law enforcement report
and video or audio tape record made of the events upon which the administrative action
is based. Such review shall take place at a reasonable time designated by the law
enforcement agency and shall be made at the location where the law enforcement
report or video or audio tape is kept. The licensee may obtain a copy of any such law
enforcement report or video or audio tape upon request and upon payment of a
reasonable fee to the law enforcement agency, not to exceed $25 per tape or $.25 per
page of the law enforcement report.
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(9) Witnesses at the hearing shall be limited to the licensee, to any law enforcement officer
who signed the certification form and to one other withess who was present at the time
of the issuance of the certification and called by the licensee. The presence of the
certifying officer or officers shall not be required, unless requested by the licensee at the
time of making the request for the hearing. The examination of a law enforcement
officer shall be restricted to the factual circumstances relied upon in the officer's
certification.

(h) (1) If the officer certifies that the person refused the test, the scope of the hearing shall
be limited to whether:

(A) A law enforcement officer had reasonable grounds to believe the person was
operating or attempting to operate a vehicle while under the influence of alcohol
or drugs, or both, or had been driving a commercial motor vehicle, as defined in
K.S.A. 8-2,128, and amendments thereto, while having alcohol or other drugs in
such person's system or was under the age of 21 years and was operating or
attempting to operate a vehicle while having alcohol or other drugs in such
person’s system;

(B) the person was in custody or arrested or was involved in a vehicle accident or
collision resulting in property damage, personal injury or death;

(C) a law enforcement officer had presented the person with the oral and written
notice required by K.S.A. 8-1001, and amendments thereto;

(D) the person refused to submit to and complete a test as requested by a law
enforcement officer.

(2) If the officer certifies that the person failed a breath test, the scope of the hearing
shall be limited to whether:

(A) A law enforcement officer had reasonable grounds to believe the person was
operating a vehicle while under the influence of alcohol or drugs, or both, or had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person's
system or was under the age of 21 years and was operating or attempting to
operate a vehicle while having alcohol or other drugs in such person’s system;

(B) the person was in custody or arrested or was involved in a vehicle accident or
collision resulting in property damage, personal injury or death;

(C) a law enforcement officer had presented the person with the oral and written
notice required by K.S.A. 8-1001, and amendments thereto;

(D) the testing equipment used was certified by the Kansas department of health
and environment;

(E) the person who operated the testing equipment was certified by the Kansas
department of health and environment;

(F) the testing procedures used substantially complied with the procedures set out
by the Kansas department of health and environment;

(G) the test result determined that the person had an alcohol concentration of .08 or
greater in such person's breath; and

(H) the person was operating or attempting to operate a vehicle.

(3) If the officer certifies that the person failed a blood test, the scope of the hearing
shall be limited to whether:
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(A) A law enforcement officer had reasonable grounds to believe the person was
operating a vehicle while under the influence of alcohol or drugs, or both, or had
been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128, and
amendments thereto, while having alcohol or other drugs in such person's
system or was under the age of 21 years and was operating or attempting to
operate a vehicle while having alcohol or other drugs in such person’s system;

(B) the person was in custody or arrested or was involved in a vehicle accident or
collision resulting in property damage, personal injury or death;

(C) a law enforcement officer had presented the person with the oral and written
notice required by K.S.A. 8-1001, and amendments thereto;

(D) the testing equipment used was reliable;

(E) the person who operated the testing equipment was qualified;

(F) the testing procedures used were reliable;

(G) the test result determined that the person had an alcohol concentration of .08 or
greater in such person's blood; and

(H) the person was operating or attempting to operate a vehicle.

(i) At a hearing pursuant to this section, or upon court review of an order entered at such a
hearing, an affidavit of the custodian of records at the Kansas department of health and
environment stating that the breath testing device was certified and the operator of such
device was certified on the date of the test shall be admissible into evidence in the
same manner and with the same force and effect as if the certifying officer or employee
of the Kansas department of health and environment had testified in person. A certified
operator of a breath testing device shall be competent to testify regarding the proper
procedures to be used in conducting the test.

() At a hearing pursuant to this section, or upon court review of an order entered at such a
hearing, in which the report of blood test results have been prepared by the Kansas
bureau of investigation or other forensic laboratory of a state or local law enforcement
agency are to be introduced as evidence, the report, or a copy of the report, of the
findings of the forensic examiner shall be admissible into evidence in the same manner
and with the same force and effect as if the forensic examiner who performed such
examination, analysis, comparison or identification and prepared the report thereon had
testified in person.

(k) At the hearing, the licensee has the burden of proof by a preponderance of the evidence
to show that the facts set out in the officer's certification are false or insufficient and that
the order suspending or suspending and restricting the licensee's driving privileges
should be dismissed.

() Evidence at the hearing shall be limited to the following:

(1) The documents set out in subsection (e);

(2) the testimony of the licensee;

(3) the testimony of any certifying officer;

(4) the testimony of any witness present at the time of the issuance of the certification
and called by the licensee;

(5) any affidavits submitted from other witnesses;

(6) any documents submitted by the licensee to show the existence of a medical
condition, as described in K.S.A. 8-1001, and amendments thereto; and
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(7) any video or audio tape record of the events upon which the administrative action is
based.

(m) After the hearing, the representative of the director shall enter an order affirming the
order of suspension or suspension and restriction of driving privileges or for good cause
appearing therefor, dismiss the administrative action. If the representative of the director
enters an order affirming the order of suspension or suspension and restriction of
driving privileges, the suspension or suspension and restriction shall begin on the 30th
day after the effective date of the order of suspension or suspension and restriction. If
the person whose privileges are suspended is a nonresident licensee, the license of the
person shall be forwarded to the appropriate licensing authority in the person's state of
residence if the result at the hearing is adverse to such person or if no timely request for
a hearing is received.

(n) The representative of the director may issue an order at the close of the hearing or may
take the matter under advisement and issue a hearing order at a later date. If the order
is made at the close of the hearing, the licensee or the licensee's attorney shall be
served with a copy of the order by the representative of the director. If the matter is
taken under advisement or if the hearing was by telephone conference call, the licensee
and any attorney who appeared at the administrative hearing upon behalf of the
licensee each shall be served with a copy of the hearing order by mail. Any law
enforcement officer who appeared at the hearing also may be mailed a copy of the
hearing order. The effective date of the hearing order shall be the date upon which the
hearing order is served, whether served in person or by mail.

(o) The licensee may file a petition for review of the hearing order pursuant to K.S.A. 8-259,
and amendments thereto. Upon filing a petition for review, the licensee shall serve the
secretary of revenue with a copy of the petition and summons. Upon receipt of a copy of
the petition for review by the secretary, the temporary license issued pursuant to
subsection (b) shall be extended until the decision on the petition for review is final.

(p) Such review shall be in accordance with this section and the Kansas judicial review act.
To the extent that this section and any other provision of law conflicts, this section shall
prevail. The petition for review shall be filed within 14 days after the effective date of the
order. Venue of the action for review is the county where the person was arrested or the
accident occurred, or, if the hearing was not conducted by telephone conference call,
the county where the administrative proceeding was held. The action for review shall be
by trial de novo to the court and the evidentiary restrictions of subsection () shall not
apply to the trial de novo. The court shall take testimony, examine the facts of the case
and determine whether the petitioner is entitled to driving privileges or whether the
petitioner's driving privileges are subject to suspension or suspension and restriction
under the provisions of this act. Notwithstanding K.S.A. 77-617, and amendments
thereto, the court: (1) May also consider and determine any constitutional issue,
including, but not limited to, the lawfulness of the law enforcement encounter, even if
such issue was not raised before the agency; and (2) shall also consider and determine
any constitutional issue, including, but not limited to, the lawfulness of the law
enforcement encounter, if such issue is raised by the petitioner in the petition for review,
even if such issue was not raised before the agency. If the court finds that the grounds
for action by the agency have been met, the court shall affirm.
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(9) Upon review, the licensee shall have the burden to show that the decision of the agency
should be set aside.

(r) Notwithstanding the requirement to issue a temporary license in K.S.A. 8-1002, and
amendments thereto, and the requirements to extend the temporary license in this
section, any such temporary driving privileges are subject to restriction, suspension,
revocation or cancellation as provided in K.S.A. 8-1014, and amendments thereto, or for
other cause.

(s) Upon motion by a party, or on the court's own motion, the court may enter an order
restricting the driving privileges allowed by the temporary license provided for in K.S.A.
8-1002, and amendments thereto, and in this section. The temporary license also shall
be subject to restriction, suspension, revocation or cancellation, as set out in K.S.A. 8-
1014, and amendments thereto, or for other cause.

(t) The facts found by the hearing officer or by the district court upon a petition for review
shall be independent of the determination of the same or similar facts in the adjudication
of any criminal charges arising out of the same occurrence. The disposition of those
criminal charges shall not affect the suspension or suspension and restriction to be
imposed under this section.

(u) All notices affirming or canceling a suspension under this section, all notices of a
hearing held under this section and all issuances of temporary driving privileges
pursuant to this section shall be sent by first-class mail and a United States post office
certificate of mailing shall be obtained therefor. All notices so mailed shall be deemed
received three days after mailing, except that this provision shall not apply to any
licensee where such application would result in a manifest injustice.

(v) The provisions of K.S.A. 60-206, and amendments thereto, regarding the computation
of time shall be applicable in determining the time for requesting an administrative
hearing as set out in subsection (a) and to the time for filing a petition for review
pursuant to subsection (0) and K.S.A. 8-259, and amendments thereto.

8-1023. Testing not considered medical care; information to be provided law
enforcement officer; costs, assessment; privileges not applicable

(a) The testing and method of testing consented to under K.S.A. 8-1001, and amendments
thereto, shall not be considered to have been conducted for any medical care or
treatment purpose. The results of such test, the person's name whose bodily substance
is drawn or tested, the location of the test or procedure, the names of all health care
providers and personnel who participated in the procedure or test, and the date and
time of the test or procedure are required by law to be provided to the requesting law
enforcement officer or the law enforcement officer's designee after the requesting law
enforcement officer has complied with K.S.A. 8-1001, and amendments thereto.

(b) All costs of conducting any procedure or test requested by a law enforcement agency
and authorized by K.S.A. 8-1001, and amendments thereto, including the costs of the
evidence collection kits shall be charged to and paid by the county where the alleged
offense was committed. Such county may be reimbursed such costs upon the costs
being paid by the defendant as court costs assessed pursuant to K.S.A. 28-172a, and
amendments thereto.

(c) The cost assessed under K.S.A. 8-1001, and amendments thereto, shall be the then
current medicaid rate for any such procedure or test, or both.
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(d) Notwithstanding any other law to the contrary, the collection and delivery of the sample
and required information to the law enforcement officer pursuant to K.S.A. 8-1001, and
amendments thereto, shall not be subject to the physician-patient privilege or any other
law that prohibits the transfer, release or disclosure of the sample or of the required
information.

8-1024. Immunity of persons and entities involved in testing from liability
No medical care facility, clinical laboratory, medical clinic, other medical institution, person
licensed to practice medicine or surgery, person acting under the direction of any such
licensed person, licensed physician assistant, registered nurse, licensed practical nurse,
medical technician, paramedic, advanced emergency medical technician, phlebotomist,
health care provider or person who participates in good faith in the obtaining, withdrawal,
collection or testing of blood, breath, urine or other bodily substance at the direction of a
law enforcement officer pursuant to K.S.A. 8-1001, and amendments thereto, or as
otherwise authorized by law, shall incur any civil, administrative or criminal liability as a
result of such participation, regardless of whether or not the patient resisted or objected to
the administration of the procedure or test.

8-1567. Driving under influence of alcohol or drugs; blood alcohol concentration;
penalties.
(a) Driving under the influence is operating or attempting to operate any vehicle within this
state while:

(1) The alcohol concentration in the person’s blood or breath as shown by any
competent evidence, including other competent evidence, as defined in K.S.A. 8-
1013(f)(1), and amendments thereto, is .08 or more;

(2) the alcohol concentration in the person’s blood or breath, as measured within three
hours of the time of operating or attempting to operate a vehicle, is .08 or more;

(3) under the influence of alcohol to a degree that renders the person incapable of
safely driving a vehicle;

(4) under the influence of any drug or combination of drugs to a degree that renders the
person incapable of safely driving a vehicle;

(5) under the influence of a combination of alcohol and any drug or drugs to a degree
that renders the person incapable of safely driving a vehicle.

(b) (1) Driving under the influence is:

(A) On a first conviction a class B, nonperson misdemeanor. The person convicted
shall be sentenced to not less than 48 consecutive hours nor more than six
months’ imprisonment, or in the court’s discretion 100 hours of public service,
and fined not less than $750 nor more than $1,000. The person convicted shall
serve at least 48 consecutive hours’ imprisonment or 100 hours of public service
either before or as a condition of any grant of probation or suspension, reduction
of sentence or parole. The court may place the person convicted under a house
arrest program pursuant to K.S.A. 2011 Supp. 21-6609, and amendments
thereto, to serve the remainder of the sentence only after such person has
served 48 consecutive hours’ imprisonment;

(B) on a second conviction a class A, nonperson misdemeanor. The person
convicted shall be sentenced to not less than 90 days nor more than one year’s
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imprisonment and fined not less than $1,250 nor more than $1,750. The person
convicted shall serve at least five consecutive days’ imprisonment before the
person is granted probation, suspension or reduction of sentence or parole or is
otherwise released. The five days’ imprisonment mandated by this subsection
may be served in a work release program only after such person has served 48
consecutive hours’ imprisonment, provided such work release program requires
such person to return to confinement at the end of each day in the work release
program. The person convicted, if placed into a work release program, shall
serve a minimum of 120 hours of confinement. Such 120 hours of confinement
shall be a period of at least 48 consecutive hours of imprisonment followed by
confinement hours at the end of and continuing to the beginning of the offender’s
work day. The court may place the person convicted under a house arrest
program pursuant to K.S.A. 2011 Supp. 21-6609, and amendments thereto, to
serve the five days’ imprisonment mandated by this subsection only after such
person has served 48 consecutive hours’ imprisonment. The person convicted, if
placed under house arrest, shall be monitored by an electronic monitoring
device, which verifies the offender’s location. The offender shall serve a
minimum of 120 hours confinement within the boundaries of the offender’s
residence. Any exceptions to remaining within the boundaries of the offender’s
residence provided for in the house arrest agreement shall not be counted as
part of the 120 hours;

(C) on a third conviction a class A, nonperson misdemeanor, except as provided in
subsection (b)(1)(D). The person convicted shall be sentenced to not less than
90 days nor more than one year’s imprisonment and fined not less than $1,750
nor more than $2,500. The person convicted shall not be eligible for release on
probation, suspension or reduction of sentence or parole until the person has
served at least 90 days’ imprisonment. The 90 days’ imprisonment mandated by
this subsection may be served in a work release program only after such person
has served 48 consecutive hours’ imprisonment, provided such work release
program requires such person to return to confinement at the end of each day in
the work release program. The person convicted, if placed into a work release
program, shall serve a minimum of 1,260 hours of confinement. Such 1,260
hours of confinement shall be a period of at least 48 consecutive hours of
imprisonment followed by confinement hours at the end of and continuing to the
beginning of the offender’s work day. The court may place the person convicted
under a house arrest program pursuant to K.S.A. 2011 Supp. 21-6609, and
amendments thereto, to serve the 90 days’ imprisonment mandated by this
subsection only after such person has served 48 consecutive hours’
imprisonment. The person convicted, if placed under house arrest, shall be
monitored by an electronic monitoring device, which verifies the offender’s
location. The offender shall serve a minimum of 2,160 hours of confinement
within the boundaries of the offender’s residence. Any exceptions to remaining
within the boundaries of the offender’s residence provided for in the house arrest
agreement shall not be counted as part of the 2,160 hours;

(D) on a third conviction a nonperson felony if the person has a prior conviction
which occurred within the preceding 10 years, not including any period of
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incarceration. The person convicted shall be sentenced to not less than 90 days
nor more than one year’s imprisonment and fined not less than $1750 nor more
than $2,500. The person convicted shall not be eligible for release on probation,
suspension or reduction of sentence or parole until the person has served at
least 90 days’ imprisonment. The 90 days’ imprisonment mandated by this
subsection may be served in a work release program only after such person has
served 48 consecutive hours’ imprisonment, provided such work release program
requires such person to return to confinement at the end of each day in the work
release program. The person convicted, if placed into a work release program,
shall serve a minimum of 2,160 hours of confinement. Such 2,160 hours of
confinement shall be a period of at least 48 consecutive hours of imprisonment
followed by confinement hours at the end of and continuing to the beginning of
the offender’s work day. The court may place the person convicted under a
house arrest program pursuant to K.S.A. 2011 Supp. 21-6609, and amendments
thereto, to serve the 90 days’ imprisonment mandated by this subsection only
after such person has served the 48 consecutive hours’ imprisonment. The
person convicted, if placed under house arrest, shall be monitored by an
electronic monitoring device, which verifies the offender’s location. The offender
shall serve a minimum of 2,160 hours of confinement within the boundaries of the
offender’s residence. Any exceptions to remaining within the boundaries of the
offender’s residence provided for in the house arrest agreement shall not be
counted as part of the 2,160 hours; and

(E) on a fourth or subsequent conviction a nonperson felony. The person convicted
shall be sentenced to not less than 90 days nor more than one year’s
imprisonment and fined $2,500. The person convicted shall not be eligible for
release on probation, suspension or reduction of sentence or parole until the
person has served at least 90 days’ imprisonment. The 90 days’ imprisonment
mandated by this subsection may be served in a work release program only after
such person has served 72 consecutive hours’ imprisonment, provided such
work release program requires such person to return to confinement at the end of
each day in the work release program. The person convicted, if placed into a
work release program, shall serve a minimum of 2,160 hours of confinement.
Such 2,160 hours of confinement shall be a period of at least 72 consecutive
hours of imprisonment followed by confinement hours at the end of and
continuing to the beginning of the offender’s work day. The court may place the
person convicted under a house arrest program pursuant to K.S.A. 2011 Supp.
21-6609, and amendments thereto, to serve the 90 days’ imprisonment
mandated by this subsection only after such person has served 72 consecutive
hours’ imprisonment. The person convicted, if placed under house arrest, shall
be monitored by an electronic monitoring device, which verifies the offender’s
location. The offender shall serve a minimum of 2,160 hours of confinement
within the boundaries of the offender’s residence provided for in the house arrest
agreement shall not be counted as part of the 2,160 hours.

(2) The court may order that the term of imprisonment imposed pursuant to subsection
(b)(1)(D) or (b)(1)(E) be served in a state facility in the custody of the secretary of
corrections in a facility designated by the secretary for the provision of substance
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abuse treatment pursuant to the provisions of K.S.A. 2011 Supp. 21-6804, and
amendments thereto. The person shall remain imprisoned at the state facility only
while participating in the substance abuse treatment program designated by the
secretary and shall be returned to the custody of the sheriff for execution of the
balance of the term of imprisonment upon completion of or the person’s discharge
from the substance abuse treatment program. Custody of the person shall be
returned to the sheriff for execution of the sentence imposed in the event the
secretary of corrections determines: (A) That substance abuse treatment resources
or the capacity of the facility designated by the secretary for the incarceration and
treatment of the person is not available; (B) the person fails to meaningfully
participate in the treatment program of the designated facility; (C) the person is
disruptive to the security or operation of the designated facility; or (D) the medical or
mental health condition of the person renders the person unsuitable for confinement
at the designated facility. The determination by the secretary that the person either is
not to be admitted into the designated facility or is to be transferred from the
designated facility is not subject to review. The sheriff shall be responsible for all
transportation expenses to and from the state correctional facility.

(3) In addition, for any conviction pursuant to subsection (b)(1)(C), (b)(1)(D) or (b)(1)(E),
at the time of the filing of the judgment form or journal entry as required by K.S.A.
22-3426 or K.S.A. 2011 Supp. 21-6711, and amendments thereto, the court shall
cause a certified copy to be sent to the officer having the offender in charge. The
court shall determine whether the offender, upon release from imprisonment, shall
be supervised by community correctional services or court services based upon the
risk and needs of the offender. The risk and needs of the offender shall be
determined by use of a risk assessment tool specified by the Kansas sentencing
commission. The law enforcement agency maintaining custody and control of a
defendant for imprisonment shall cause a certified copy of the judgment form or
journal entry to be sent to the supervision office designated by the court and upon
expiration of the term of imprisonment shall deliver the defendant to a location
designated by the supervision office designated by the court. After the term of
imprisonment imposed by the court, the person shall be placed on supervision to
community correctional services or court services, as determined by the court, for a
mandatory one-year period of supervision, which such period of supervision shall not
be reduced. During such supervision, the person shall be required to participate in a
multidisciplinary model of services for substance use disorders facilitated by a
Kansas department for aging and disability services designated care coordination
agency to include assessment and, if appropriate, referral to a community based
substance use disorder treatment including recovery management and mental
health counseling as needed. The multidisciplinary team shall include the designated
care coordination agency, the supervision officer, the Kansas department of aging
and disability services designated treatment provider and the offender. Any violation
of the conditions of such supervision may subject such person to revocation of
supervision and imprisonment in jail for the remainder of the period of imprisonment,
the remainder of the supervision period, or any combination or portion thereof.

(4) In addition, prior to sentencing for any conviction pursuant to subsection (b)(1)(A) or
(b)(1)(B), the court shall order the person to participate in an alcohol and drug
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evaluation conducted by a provider in accordance with K.S.A. 8-1008, and
amendments thereto. The person shall be required to follow any recommendation
made by the provider after such evaluation, unless otherwise ordered by the court.

(c) Any person convicted of violating this section or an ordinance which prohibits the acts
that this section prohibits who had one or more children under the age of 14 years in the
vehicle at the time of the offense shall have such person’s punishment enhanced by
one month of imprisonment. This imprisonment must be served consecutively to any
other minimum mandatory penalty imposed for a violation of this section or an
ordinance which prohibits the acts that this section prohibits. Any enhanced penalty
imposed shall not exceed the maximum sentence allowable by law. During the service
of the enhanced penalty, the judge may order the person on house arrest, work release
or other conditional release.

(d) If a person is charged with a violation of this section involving drugs, the fact that the
person is or has been entitled to use the drug under the laws of this state shall not
constitute a defense against the charge.

(e) The court may establish the terms and time for payment of any fines, fees, assessments
and costs imposed pursuant to this section. Any assessment and costs shall be
required to be paid not later than 90 days after imposed, and any remainder of the fine
shall be paid prior to the final release of the defendant by the court.

(f) In lieu of payment of a fine imposed pursuant to this section, the court may order that the
person perform community service specified by the court. The person shall receive a
credit on the fine imposed in an amount equal to $5 for each full hour spent by the
person in the specified community service. The community service ordered by the court
shall be required to be performed not later than one year after the fine is imposed or by
an earlier date specified by the court. If by the required date the person performs an
insufficient amount of community service to reduce to zero the portion of the fine
required to be paid by the person, the remaining balance of the fine shall become due
on that date.

(g9) Prior to filing a complaint alleging a violation of this section, a prosecutor shall request
and shall receive from the: (1) Division a record of all prior convictions obtained against
such person for any violations of any of the motor vehicle laws of this state; and (2)
Kansas bureau of investigation central repository all criminal history record information
concerning such person.

(h) The court shall report every conviction of a violation of this section and every diversion
agreement entered into in lieu of further criminal proceedings on a complaint alleging a
violation of this section to the division. Prior to sentencing under the provisions of this
section, the court shall request and shall receive from the division a record of all prior
convictions obtained against such person for any violations of any of the motor vehicle
laws of this state.

(i) For the purpose of determining whether a conviction is a first, second, third, fourth or
subsequent conviction in sentencing under this section:

(1) Convictions for a violation of this section, or a violation of an ordinance of any city or
resolution of any county which prohibits the acts that this section prohibits, or
entering into a diversion agreement in lieu of further criminal proceedings on a
complaint alleging any such violations, shall be taken into account, but only
convictions or diversions occurring on or after July 1, 2001. Nothing in this provision
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shall be construed as preventing any court from considering any convictions or
diversions occurring during the person’s lifetime in determining the sentence to be
imposed within the limits provided for a first, second, third, fourth or subsequent
offense;

(2) any convictions for a violation of the following sections occurring during a person’s
lifetime shall be taken into account: (A) Refusing to submit to a test to determine the
presence of alcohol or drugs, 8-1025, and amendments thereto; (B) driving a
commercial motor vehicle under the influence, K.S.A. 8-2,144, and amendments
thereto; (C) operating a vessel under the influence of alcohol or drugs, K.S.A. 32-
1131, and amendments thereto; (D) involuntary manslaughter while driving under
the influence of alcohol or drugs, K.S.A. 21-3442, prior to its repeal, or K.S.A. 2017
Supp. 21-5405(a)(3) or (a)(5), and amendments thereto; (E) aggravated battery as
described in K.S.A. 2017 Supp. 21-5413(b)(3) or (b)(4), and amendments thereto;
and (F) aggravated vehicular homicide, K.S.A. 21-3405a, prior to its repeal, or
vehicular battery, K.S.A. 21-3405b, prior to its repeal, if the crime was committed
while committing a violation of K.S.A. 8-1567, and amendments thereto;

(3) “conviction” includes: (A) Entering into a diversion agreement in lieu of further
criminal proceedings on a complaint alleging a violation of a crime described in
subsection (i)(2); (B) conviction of a violation of an ordinance of a city in this state, a
resolution of a county in this state or any law of another state which would constitute
a crime described in subsection (i)(1) or (i)(2); and (C) receiving punishment under
the uniform code of military justice or Kansas code of military justice for an act which
was committed on a military reservation and which would constitute a crime
described in subsection (i)(1) or (i)(2) if committed off a military reservation in this
state;

(4) multiple convictions of any crime described in subsection (i)(1) or (i)(2) arising from
the same arrest shall only be counted as one conviction;

(5) it is irrelevant whether an offense occurred before or after conviction for a previous
offense; and

(6) a person may enter into a diversion agreement in lieu of further criminal proceedings
for a violation of this section, and amendments thereto, or an ordinance which
prohibits the acts of this section, and amendments thereto, only once during the
person’s lifetime.

() Upon conviction of a person of a violation of this section or a violation of a city ordinance
or county resolution prohibiting the acts prohibited by this section, the division, upon
receiving a report of conviction, shall suspend, restrict or suspend and restrict the
person’s driving privileges as provided by K.S.A. 8-1014, and amendments thereto.

(k) (1) Nothing contained in this section shall be construed as preventing any city from
enacting ordinances, or any county from adopting resolutions, declaring acts prohibited
or made unlawful by this act as unlawful or prohibited in such city or county and
prescribing penalties for violation thereof.

(2) The minimum penalty prescribed by any such ordinance or resolution shall not be
less than the minimum penalty prescribed by this section for the same violation, and
the maximum penalty in any such ordinance or resolution shall not exceed the
maximum penalty prescribed for the same violation.
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(3) On and after July 1, 2007, and retroactive for ordinance violations committed on or
after July 1, 2006, an ordinance may grant to a municipal court jurisdiction over a
violation of such ordinance which is concurrent with the jurisdiction of the district
court over a violation of this section, notwithstanding that the elements of such
ordinance violation are the same as the elements of a violation of this section that
would constitute, and be punished as, a felony.

(4) Any such ordinance or resolution shall authorize the court to order that the convicted
person pay restitution to any victim who suffered loss due to the violation for which
the person was convicted.

() (1) Upon the filing of a complaint, citation or notice to appear alleging a person has
violated a city ordinance prohibiting the acts prohibited by this section, and prior to
conviction thereof, a city attorney shall request and shall receive from the:

(A) Division a record of all prior convictions obtained against such person for any
violations of any of the motor vehicle laws of this state; and

(B) Kansas bureau of investigation central repository all criminal history record
information concerning such person.

(2) If the elements of such ordinance violation are the same as the elements of a
violation of this section that would constitute, and be punished as, a felony, the city
attorney shall refer the violation to the appropriate county or district attorney for
prosecution.

(m) No plea bargaining agreement shall be entered into nor shall any judge approve a plea
bargaining agreement entered into for the purpose of permitting a person charged with a
violation of this section, or a violation of any ordinance of a city or resolution of any
county in this state which prohibits the acts prohibited by this section, to avoid the
mandatory penalties established by this section or by the ordinance. For the purpose of
this subsection, entering into a diversion agreement pursuant to K.S.A.12-4413 et seq. or
22-2906 et seq., and amendments thereto, shall not constitute plea bargaining.

(n) The alternatives set out in subsections (a)(1), (a)(2) and (a)(3) may be pleaded in the
alternative, and the state, city or county, but shall not be required to, may elect one or
two of the three prior to submission of the case to the fact finder.

(o) As used in this section:

() *Alcohol concentration” means the number of grams of alcohol per 100 milliliters of
blood or per 210 liters of breath;

(2) “Imprisonment” shall include any restrained environment in which the court and law
enforcement agency intend to retain custody and control of a defendant and such
environment has been approved by the board of county commissioners or the
governing body of a city; and

(3) “Drug” includes toxic vapors as such term is defined in K.S.A. 21-5712, and
amendments thereto.

(p) (1) The amount of the increase in fines as specified in this section shall be remitted by
the clerk of the district court to the state treasurer in accordance with the provisions
of K.S.A. 75-4215, and amendments thereto. Upon receipt of each remittance of the
increase provided in this act, the state treasurer shall deposit the entire amount in
the state treasury and the state treasurer shall credit 50% to the community
alcoholism and intoxication programs fund and 50% to the department of corrections
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alcohol and drug abuse treatment fund, which is hereby created in the state
treasury.

(2) On and after July 1, 2011, the amount of $250 from each fine imposed pursuant to
this section shall be remitted by the clerk of the district court to the state treasurer in
accordance with the provisions of K.S.A. 75-4215, and amendments thereto. Upon
receipt of such remittance, the state treasurer shall credit the entire amount to the
community corrections supervision fund established by K.S.A. 2011 Supp. 75-
52,113, and amendments thereto.

8-1567a. Driving under the influence of alcohol or drugs by any person less than 21

years of age; blood alcohol concentration; penalties.

(a) It shall be unlawful for any person less than 21 years of age to operate or attempt to
operate a vehicle in this state with a breath or blood alcohol content of .02 or greater.
(b) Whenever a law enforcement officer determines that a breath or blood alcohol test is to

be required of a person less than 21 years of age pursuant to K.S.A. 8-1001 or K.S.A.

8-2,142 and amendments thereto, in addition to any other notices required by law, the

law enforcement officer shall provide written and oral notice that: (1) It is unlawful for

any person less than 21 years of age to operate or attempt to operate a vehicle in this
state with a breath or blood alcohol content of .02 or greater; and (2) if the person is
less than 21 years of age at the time of the test request and submits to and completes
the test or tests and the test results show an alcohol concentration of .02 or greater, but
less than .08, on the person's first occurrence, the person's driving privileges will be
suspended for 30 days and on the person's second or subsequent occurrence, the
person's driving privileges shall be suspended for one year.

(c) Any suspension and restriction of driving privileges pursuant to this section shall be in
addition to any disqualification from driving a commercial motor vehicle pursuant to
K.S.A. 8-2,142 and amendments thereto.

(d) Whenever a breath or blood alcohol test is requested pursuant to K.S.A. 8-1001 and
amendments thereto, from a person less than 21 years of age, and results in a test
result of .02 or greater, but less than .08, a law enforcement officer's certification under
this section shall be prepared. The certification required by this section shall be signed
by one or more officers to certify that:

(1) (A) There existed reasonable grounds to believe the person was operating a vehicle
while under the influence of alcohol or drugs, or both, or to believe that the person
had been driving a commercial motor vehicle, as defined in K.S.A. 8-2,128 and
amendments thereto, while having alcohol or other drugs in such person's system or
was under the age of 21 years and was operating or attempting to operate a vehicle
while having alcohol or other drugs in such person’s system; (B) the person had
been placed under arrest, was in custody or had been involved in a vehicle accident
or collision; (C) a law enforcement officer had presented the person with the oral and
written notice required by K.S.A. 8-1001 and amendments thereto, and the oral and
written notice required by this section; (D) that the person was less than 21 years of
age at the time of the test request; and (E) the result of the test showed that the
person had an alcohol concentration of .02 or greater in such person's blood or
breath.
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(2) With regard to a breath test, in addition to those matters required to be certified
under subsection (d) (1), that: (A) The testing equipment used was certified by the
Kansas department of health and environment; (B) the testing procedures used were
in accordance with the requirements set out by the Kansas department of health and
environment; and (C) the person who operated the testing equipment was certified
by the Kansas department of health and environment to operate such equipment.

(e) If a hearing is requested as a result of a law enforcement officer's certification under this
section, the scope of the hearing shall be limited to whether: (1) A law enforcement
officer had reasonable grounds to believe the person was operating a vehicle while
under the influence of alcohol or drugs, or both, or to believe that the person had been
driving a commercial motor vehicle, as defined in K.S.A. 8-2,128 and amendments
thereto, while having alcohol or other drugs in such person's system or was under the
age of 21 years and was operating or attempting to operate a vehicle while having
alcohol or other drugs in such person’s system; (2) the person bad been placed under
arrest, was in custody or was involved in a motor vehicle accident or collision resulting
in property damage, personal injury or death; (3) a law enforcement officer had
presented the person with the oral and written notice required by K.S.A. 8-1001 and
amendments thereto, and the oral and written notice required by this section; (4) the
testing equipment used was reliable; (5) the person who operated the testing equipment
was qualified; (6) the testing procedures used were reliable; (7) the test result
determined that the person had an alcohol concentration of .02 or greater in such
person's blood or breath; (8) the person was operating a vehicle; and (9) the person
was less than 21 years of age at the time a test was requested.

(f) If a person less than 21 years of age submits to a breath or blood alcohol test requested
pursuant to K.S.A. 8-1001 or K.S.A. 8-2,142 and amendments thereto, and produces a
test result of .02 or greater, but less than .08, on the person's first occurrence, the
person's driving privileges shall be suspended for 30 days and then restricted as
provided by K.S.A. 8-1015, and amendments thereto, for an additional 330 days, and on
the person's second or subsequent occurrence, the person's driving privileges shall be
suspended for one year.

(9) Except where there is a conflict between this section and K.S.A. 8-1001 and 8-1002 and
amendments thereto, the provisions of K.S.A. 8-1001 and 8-1002 and amendments
thereto, shall be applicable to proceedings under this section.

(h) Any determination under this section that a person less than 21 years of age had a test
result of .02 or greater, but less than .08, and any resulting administrative action upon
the person's driving privileges, upon the first occurrence of such test result and
administrative action, shall not be considered by any insurance company in determining
the rate charged for any automobile liability insurance policy or whether to cancel any
such policy under the provisions of subsection (4)(a) of K.S.A. 40-277 and amendments
thereto.
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CERTIFICATION AND NOTICE OF SUSPENSION OF TEST RESULT OF .02 OR GREATER, BUT LESS THAN .08
FOR PERSONS UNDER 21 YEARS OF AGE
|SEE REVERSE SIDE FOR HEARING INFORMATION)

INETRUCTIONS: This form i o be used to cert®y a compieted test result by a person kess than 21 years of age of .02 or greader, but less than 0. A copy of the compieted form Is reguined fo be served
upon the person; a copy ks by be forwarded fo the Division of Ve hicies within seven days after service on Sie driver; and a copy should be refained by a ceriffring oficer. i the percon refucas ihe tect or
sompletec a tect with a fect recul of 08 or greater, complats Form DC-27 Inchead of thic fomm.

DRNVER INFORMATION

HKame (Last) Firsf) (Ml Date of Errth
Curent Address City

Stabe
Driver's License No. State of Izsuance Zip

ADDREER 3. The above addness will be treated a5 3 change of address. [ diffensnt from Sat on Sie with the Division of Vehides and will be ussd for 8l comespondence with e person uniess the Division
of WVerickes [s nolified by the person In writing of 3 derent addness or 3 change of address. Yiou can change your sddress on @ InkEmet, by mall or fax bo Central Ofice Cperafions, of by going 1o any
Kansas Driver's Licenze Examining Staton.

LAW ENFORCEMENT OFFICER"E CERTIFICATION

CERTFICATION INSTRUCTIONE: To certfy Bat a person less tham 21 years of ape has compieied a breath or blood alcohol tect with a result of 02 or greater, but less tham .08, (1) each offcer must
complete B ssatement, If Recessary, (2) at least one oSicer must inBal on Sie IRe 10 he =2 of each of Te Statements iInended o be certified and (3) each officer who IRBals 2 stalement must sign In the
space provided below.

1. On m____ grounds/probabie cause existed i bedeve that the above-named person, winin e State of Kansas in County, fad been
O operating 3 vehicle while undermelm'luem:: of sicohol andior drugs In violaton of state statube, oty ordinance or County resofion,
O driving a commerolal vehilole, as defmed In K.&.A. 8-2,128, and amendments thereio, while having alcohol or cther drugs I such person's system, or
O 'wac under ihe age of 21 years and had been operating or atiemphing to operate a vehice whie having alcohol or ofher Grugs In SUCh PErSon's SyStem.

2. The perzon had been placed under amrest, was in custody or had been involved In a vehide accident or oollizion.
3 The person was presented oral and wrien nobice as required by Kansas .

4. The person Wwas lEss an 21 pEars of &ge at e e of the st request.

E. The recult of the tect chowsd that the parcon had an aleohol conosniration of .02 or greater, but lscc than 3E In cuch parcon'c blood or breath. MOTE: Pleace altach a readabls
oopy of the tact raport.

& Reasonable groundsiprobable cause for e Inital contact andior stop: O commiied traffic violafionds) (explain beiow]; O oMozr amrived at scene of accident, O vehice already stopped;
O ofner jexplain)

7 Reasonable groundiprobabie cause for my belef Bat the person was cperating or abtempiing o operaie a wehicde: O saw person opemte; O person idengfied seff as driver; O ocbher (explaing

B. Reasonable groundsiprobable cause for My bedlef hat the person was under the infuence of Aicohol andéor drugs: O odor of aicoholc beverages; O aicohollc beverages found In venicle;
O zobriety tests Indcated Impairment; O refusad sobriety fests; O siured speech; O bioodshot eyes; O d®*culty Im communicaling: O poor balance or coordination; O person stated that
alcoholidrags consumed; O falled preiminary screening test; O refused preliminarny soeening test; O other (explain)

5. A copy of this document which containes a Motice of Driver's License Suspension was served on the above-named person on, 20 by (check one)
DOipersonal service; or Omailing by first-class mail to the address shown above. NOTE: Personal service ks requined a determinagon of the testresulk is made whie S person 15 In custody.

IF CERTIFYIMNG A BREATH TEST REZULT, STATEMEMTSE 10, 11 AMD 12 MUST ALSD BE COMPLETED AND CERTIFIED.
10. The t=sting equipment used was cerifed by the Kansxs Department of Health and Ervironiment.

11. The t=stng proosdunss wsed Wens IR SCCOMdance with the regquinsments S22 out by the Kansxs Deparrment of Healn and Envinsment.

2. The person wieo operaied the tzsting equipment was cerffed by the Kansas Department of Health and Environment o cperaie such eguipment.

| hareby serdity bo the Diviclon of Vehioles that sash of the ciatements | have inflaled above ams frus and acowrats, undsr penatty of K.3_A. E-1033b], and amandmenic thereio.

Tie and mame iprinted]: Tiie and name {printed)c
Agency name: AQenCy rame:
Agency agdress: Agency address:
City/siiefripc CEy'shbe/zip:
ignaiurs of Law Enfo ot Cffloar Eignature of Law Enforoemeni Offlosr

TEMPORARY DRIVER'E LICEMEE
THIZ NOTICE 13:
O HOT VALID as a temporary license for e reason Sat your license: Ohas expired; Ohas been revoked; Ofas been suspended; Ohas been cancelled; or Oyouw have no driver's license.

O VALID as a temporary Icense untl the 30th day after B date of service of this document. You must camy this notice wih you when driving. This temporary license aliows the operation of e same
classes of vehices and |s subject fo the same resérictions as the driver's llcense sumendersd.

Any temporary driver's license wil #end and your driving priviege: wil be suspended on the 308 day afier service of s document uniess an adminisirative hearing has besn imely reguested. THE
IN3TRUCTIONE FOR REQUESTING AN ADMBMISTRATIVE HEARING ARE ON THE REVERSE SIDE OF THIZ FORM.

Bafore a tacd or tects are adminictered, the offloar s required by Fancac law to provide ihe percon the oral and writhen notloss. ¥ the percon lc under the age of 24, the oral and writien notios
reguired by ¥K.2.A. 216873 chowld alco be glheen.

Dismbytion: 1% copy [fwhite) copy ho Drision of Vehides 2" copy (yellow] Tor your fie 3™ copy (pink) o llc=nsesdiver

DC-28 (Rev. THE (ZEE REVERSE ZIDE)
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NOTICE OF DRIVER'S LICENSE SUSPENSION
{(Pursuant to K.5.A 8-1567a)

Based upon the cerification on the reverse side of this form, your driving privileges are hereby suspended, pursuant to K.5. A. 8-1587a, effective the
30th day after the date of service of this nofice, unless a timely request for hearing is made (see below) The action taken on your icense depends upon
wihether you have had a prior test result of .02 or greater, but less tham (D8,

If this is the first time you have had a test result of .02 or greater, but less than .08, your driving privileges will be suspended for 30 days and then
restricted as provided by K_5.A. B-1015, and amendments thereto, for an additional 330 days.

If this is the second or subsequent time you have had a test result of .02 or greater, but less than .08, your driving privileges will be suspended for one
Wear.

PROCEDURE FOR REGUESTING AN ADMINISTRATIVE HEARING

= & hearing request may be made gither by mailing a written request which is postmarked within 14 calendar days after the date of service of this form,
or by sending a written request by electronic facsimile (fax) to the Division of Vehicles within 14 calendar days after the date of service of this form. If
this form was served on you by mail, you will have an additional 3 days, pursuant to K.3.A. 60-204(d).

= The hearing request must include your full name, driver's license number, birth date and a telephone number st which you or your legal representative
can be reached if necessary.

= The hearing request must include you current address. If the address you prowvide in your written request for a hearing is different than the address on
the reverse side of this formn. the address in your hearing request will be treated a5 a change of address purswant to K.5_A. 8-248. All comespondence
will be sent to the address provided in the hearing request.

» The hearing request must state whether you want to have the certifying officens) subpoenaesd to the administrative hearing. If you wish to contest the
facts contained in the officer’s cartification at the administrative hearing, you have the burden of disproving those facts, and you may need to compel the
appearance of the certifying officens) to do so. If you fail to request any officer’s attendance at the time youw make a hearing request, your right to compel
that attendance by subpoena will be deemed waived and the Law Enforcement Officer’s Certification will be admitted as evidence at the hearimg.

= HEARIMG LOCATION. Upon receipt of your timely written hearing request, a hearing will be scheduled by telephone conference call. You may request
that the hearing be conducted in person before a representative of the Director of Vehicles. Any request for an in person hearing must be made at the
fime you reguest 3 hearimg. A written notice will b2 mailed to you setting out the time, date and place of the hearing. Any temporary driving privileges
granted an the reverse side of this document will be extended until 3 final determination is made.

= Constitutional issues cannot be decided at the administrative hearing, but may be preserved and raised in a petition for review of the hearing o a State
district court, if such petition for review is timely made pursuant to law.
= Blail hearing reguests to: DL Administrative Hearing Section

Kansas Department of Revenus

P.O. Box 2744

Topeka, K5 66001-2744

(785) 206-6511

= Send electronic facsimile (fax) requests to: (785) 2960275

DC-28 (Rev. 7/18)
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8-2,136. Same; prohibiting driving with alcohol in person's system; out-of-service
order.

(a) Notwithstanding any other provisions of this act, a driver shall not drive, operate or be in
physical control of a commercial motor vehicle while having alcohol in such driver's
system.

(b) A driver who drives, operates or is in physical control of a commercial motor vehicle
while having alcohol in such driver's system or who refuses to take a test to determine
their alcohol content as provided by K.S.A. 8-2,142, and amendments thereto, shall be
placed out-of-service for 24 hours.

(c) A driver convicted of violating an out-of-service order while driving or operating a
commercial motor vehicle shall be subject to the following disqualifications:

(1) First conviction, the driver is disqualified for 90 days;
(2) second conviction, the driver is disqualified for one year;
(3) third and subsequent conviction, the driver is disqualified for three years.

8-2,144. Commercial motor vehicles; driving under influence of alcohol or drugs;
blood alcohol concentration; penalties.

(a) Driving a commercial motor vehicle under the influence is operating or attempting to
operate any commercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments
thereto, within this state while:

(1) The alcohol concentration in the person’s blood or breath, as shown by any
competent evidence, including other competent evidence, as defined in K.S.A. 8-
1013(f)(1), and amendments thereto, is 0.04 or more;

(2) the alcohol concentration in the person’s blood or breath, as measured within three
hours of the time of driving a commercial motor vehicle, is .04 or more; or

(3) committing a violation of K.S.A. 8-1567(a), and amendments thereto, or the
ordinance of a city or resolution of a county which prohibits any of the acts prohibited
thereunder or is otherwise comparable.

(b) (1) Driving a commercial motor vehicle under the influence is:

(A) On a first conviction a class, nonperson misdemeanor. The person convicted
shall be sentenced to not less than 48 consecutive hours nor more than six
months’ imprisonment, or in the court’s discretion, 100 hours of public service,
and fined not less than $750 nor more than $1,000. The person convicted shall
serve at least 48 consecutive hours’ imprisonment or 100 hours of public service
either before or as a condition of any grant of probation, suspension or reduction
of sentence or parole or other release,;

(B) on a second conviction a class A, nonperson misdemeanor. The person
convicted shall be sentenced to not less than 90 days nor more than one year’s
imprisonment and fined not less than $1,250 nor more than $1,750. The person
convicted shall serve at least five consecutive days’ imprisonment before the
person is granted probation, suspension or reduction of sentence or parole or is
otherwise released. The five days’ imprisonment mandated by this subsection
may be served in a work release program only after such person has served 48
consecutive hours’ imprisonment, provided such work release program requires
such person to return to confinement at the end of each day in the work release
program. The person convicted, if placed into a work release program, shall
serve a minimum of 120 hours of confinement. Such 120 hours of confinement
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shall be a period of at least 48 consecutive hours of imprisonment followed by
confinement hours at the end of and continuing to the beginning of the offender’s
work day. The court may place the person convicted under a house arrest
program pursuant to K.S.A. 2014 Supp. 21-6609, and amendments thereto, to
serve the five days’ imprisonment mandated by this subsection only after such
person has served 48 consecutive hours’ imprisonment. The person convicted, if
placed under house arrest, shall be monitored by an electronic monitoring
device, which verifies the offender’s location. The offender shall serve a minimum
of 120 hours of confinement within the boundaries of the offender’s residence.
Any exceptions to remaining within the boundaries of the offender’s residence
provided for in the house arrest agreement shall not be counted as part of the
120 hours; and

(C) on a third or subsequent conviction a nonperson felony. The person convicted
shall be sentenced to not less than 90 days nor more than one year’s
imprisonment and fined not less than $1,750 nor more than $2,500. The person
convicted shall not be eligible for release on probation, suspension or reduction
of sentence or parole until the person has served at least 90 days’ imprisonment.
The 90 days’ imprisonment mandated by this subsection may be served in a
work release program only after such person has served 48 consecutive hours’
imprisonment, provided such work release program requires such person to
return to confinement at the end of each day in the work release program. The
person convicted, if placed into a work release program, shall serve a minimum
of 2,160 hours of confinement. Such 2,160 hours of confinement shall be a
period of at least 48 consecutive hours of imprisonment followed by confinement
hours at the end of and continuing to the beginning of the offender’s work day.
The court may place the person convicted under a house arrest program
pursuant to K.S.A. 2014 Supp. 21-6609, and amendments thereto, to serve the
90 days’ imprisonment mandated by this subsection only after such person has
served 48 consecutive hours’ imprisonment. The person convicted, if placed
under house arrest, shall be monitored by an electronic monitoring device, which
verifies the offender’s location. The offender shall serve a minimum of 2,160
hours of confinement within the boundaries of the offender’s residence. Any
exceptions to remaining within the boundaries of the offender’s residence
provided for in the house arrest agreement shall not be counted as part of the
2,160 hours.

(2) In addition, for any conviction pursuant to subsection (b)(1)(C),at the time of the

filing of the judgment form or journal entry as required by K.S.A. 22-3426 or

K.S.A. 2014 Supp. 21-6711, and amendments thereto, the court shall cause a

certified copy to be sent to the officer having the offender in charge. The court

shall determine whether the offender, upon release from imprisonment, shall be

supervised by community correctional services or court services based upon the

risk and needs of the offender. The risk and needs of the offender shall be

determined by use of a risk assessment tool specified by the Kansas sentencing

commission. The law enforcement agency maintaining custody and control of a

defendant for imprisonment shall cause a certified copy of the judgment form or

journal entry to be sent to the supervision office designated by the court and upon
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expiration of the term of imprisonment shall deliver the defendant to a location
designated by the supervision office designated by the court. After the term of
imprisonment imposed by the court, the person shall be placed on supervision to
community correctional services or court services, as determined by the court, for
a mandatory one-year period of supervision, which such period of supervision
shall not be reduced. During such supervision, the person shall be required to
participate in a multidisciplinary model of services for substance use disorders
facilitated by a Kansas department for aging and disability services designated
care coordination agency to include assessment and, if appropriate, referral to a
community based substance use disorder treatment including recovery
management and mental health counseling as needed. The multidisciplinary
team shall include the designated care coordination agency, the supervision
officer, the aging and disability services department designated treatment
provider and the offender. An offender for whom a warrant has been issued by
the court alleging a violation of such supervision shall be considered a fugitive
from justice if it is found that the warrant cannot be served. If it is found the
offender has violated the provisions of this supervision, the court shall determine
whether the time from the issuing of the warrant to the date of the court’s
determination of an alleged violation, or any part of it, shall be counted as time
served on supervision. Any violation of the conditions of such supervision may
subject such person to revocation of supervision and imprisonment in jail for the
remainder of the period of imprisonment, the remainder of the supervision period,
or any combination or portion thereof. The term of supervision may be extended
at the court’s discretion beyond one year, and any violation of the conditions of
such extended term of supervision may subject such person to the revocation of
super-vision and imprisonment in jail of up to the remainder of the original
sentence, not the term of the extended supervision.

(3) In addition, prior to sentencing for any conviction pursuant to subsection (b)(1)(A) or
(b)(1)(B), the court shall order the person to participate in an alcohol and drug
evaluation conducted by a provider in accordance with K.S.A. 8-1008, and
amendments thereto. The person shall be required to follow any recommendation
made by the provider after such evaluation, unless otherwise ordered by the court.

(c) Any person 18 years of age or older convicted of a violation of this section, or a violation
of a city ordinance or county resolution prohibiting the acts prohibited by this section,
who had one or more children under the age of 18 years in the vehicle at the time of the
offense shall have such person’s punishment enhanced by one month of imprisonment.
This imprisonment shall be served consecutively to any other minimum mandatory
penalty imposed for a violation of this section, or a violation of a city ordinance or county
resolution prohibiting the acts prohibited by this section. Any enhanced penalty imposed
shall not exceed the maximum sentence allowable by law. During the service of the
enhanced penalty, the judge may order the person on house arrest, work release or
other conditional release.

(d) If a person is charged with a violation of K.S.A. 8-1567(a)(4) or (a)(5), and amendments
thereto, as incorporated in this section, the fact that the person is or has been entitled to
use the drug under the laws of this state shall not constitute a defense against the
charge.
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(e) The court may establish the terms and time for payment of any fines, fees, assessments
and costs imposed pursuant to this section. Any assessment and costs shall be
required to be paid not later than 90 days after imposed, and any remainder of the fine
shall be paid prior to the final release of the defendant by the court.

(f) In lieu of payment of a fine imposed pursuant to this section, the court may order that the
person perform community service specified by the court. The person shall receive a
credit on the fine imposed in an amount equal to $5 for each full hour spent by the
person in the specified community service. The community service ordered by the court
shall be required to be performed not later than one year after the fine is imposed or by
an earlier date specified by the court. If by the required date the person performs an
insufficient amount of community service to reduce to zero the portion of the fine
required to be paid by the person, the remaining balance of the fine shall become due
on that date.

(g9) Prior to filing a complaint alleging a violation of this section, a prosecutor shall request
and shall receive from the: (1) Division a record of all prior convictions obtained against
such person for any violations of any of the motor vehicle laws of this state; and (2)
Kansas bureau of investigation central repository all criminal history record information
concerning such person.

(h) The court shall electronically report every conviction of a violation of this section to the
division. Prior to sentencing under the provisions of this section, the court shall request
and shall receive from the: (1) Division a record of all prior convictions obtained against
such person for any violation of any of the motor vehicle laws of this state; and (2)
Kansas bureau of investigation central repository all criminal history record information
concerning such person.

(i) Upon conviction of a person of a violation of this section or a violation of a city ordinance
or county resolution prohibiting the acts prohibited by this section, the division, upon
receiving a report of conviction, shall: (1) Disqualify the person from driving a
commercial motor vehicle under K.S.A. 8-2,142, and amendments thereto.; and (2)
suspend, restrict or suspend and restrict the person’s driving privileges as provided by
K.S.A. 8-1014, and amendments thereto.

() (1) Nothing contained in this section shall be construed as preventing any city from
enacting ordinances, or any county from adopting resolutions, declaring acts prohibited
or made unlawful by this section as unlawful or prohibited in such city or county and
prescribing penalties for violation thereof.

(2) The minimum penalty prescribed by any such ordinance or resolution shall not be
less than the minimum penalty prescribed by this section for the same violation, and
the maximum penalty in any such ordinance or resolution shall not exceed the
maximum penalty prescribed for the same violation.

(3) Any such ordinance or resolution shall authorize the court to order that the convicted
person pay restitution to any victim who suffered loss due to the violation for which
the person was convicted.

(k) (1) Upon the filing of a complaint, citation or notice to appear alleging a person has
violated a city ordinance prohibiting the acts prohibited by this section, and prior to
conviction thereof, a city attorney shall request and shall receive from the: (A)
Division of vehicles a record of all prior convictions obtained against such person for
any violations of any of the motor vehicle laws of this state; and (B) Kansas bureau
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of investigation central repository all criminal history record information concerning
such person.

(2) If the elements of such ordinance violation are the same as the elements of a
violation of this section that would constitute, and be punished as, a felony, the city
attorney shall refer the violation to the appropriate county or district attorney for
prosecution. The county or district attorney shall accept such referral and pursue a
disposition of such violation, and shall not refer any such violation back to the city
attorney.

(I) No plea bargaining agreement shall be entered into nor shall any judge approve a plea
bargaining agreement entered into for the purpose of permitting a person charged with
a violation of this section, or a violation of any ordinance of a city or resolution of any
county in this state which prohibits the acts prohibited by this section, to avoid the
mandatory penalties established by this section or by the ordinance or resolution.

(m) The alternatives set out in subsection (a) may be pleaded in the alternative, and the
state, city or county may, but shall not be required to, elect one or more of such
alternatives prior to submission of the case to the fact finder.

(n) For the purpose of determining whether a conviction is a first, second, third or
subsequent conviction in sentencing under this section:

(1) Convictions for a violation of K.S.A. 8-1567, and amendments thereto, or a violation
of an ordinance of any city or resolution of any county that prohibits the acts that
such section prohibits, or entering into a diversion agreement in lieu of further
criminal proceedings on a complaint alleging any such violations, shall be taken into
account, but only convictions or diversions occurring on or after July 1, 2001.
Nothing in this provision shall be construed as preventing any court from considering
any convictions or diversions occurring during the person’s lifetime in determining
the sentence to be imposed within the limits provided for a first, second, third, fourth
or subsequent offense;

(2) any convictions for a violation of the following sections occurring during a person’s
lifetime shall be taken into account: (A) This section; (B) operating a vessel under
the influence of alcohol or drugs, K.S.A. 32-1131, and amendments thereto; (C)
involuntary manslaughter while driving under the influence of alcohol or drugs,
K.S.A. 21-3442, prior to its repeal, or K.S.A. 2014 Supp. 21-5405(a)(3) or (a)(5), and
amendments thereto; (D) aggravated battery as described in K.S.A. 2014 Supp. 21-
5413(b)(3) or (b)(4), and amendments thereto; and (E) aggravated vehicular
homicide, K.S.A. 21-3405a, prior to its repeal, or vehicular battery, K.S.A. 21-3405b,
prior to its repeal, if the crime was committed while committing a violation of K.S.A.
8-1567, and amendments thereto;

(3) “conviction” includes: (A) Entering into a diversion agreement in lieu of further
criminal proceedings on a complaint alleging a violation of a crime described in
subsection (n)(2); and (B) conviction of a violation of an ordinance of a city in this
state, a resolution of a county in this state or any law of another jurisdiction that
would constitute an offense that is comparable to the offense described in
subsection (n)(1) or (n)(2);

(4) itis irrelevant whether an offense occurred before or after conviction for a previous
offense; and
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(5) multiple convictions of any crime described in subsection (n)(1) or (n)(2) arising from
the same arrest shall only be counted as one conviction.

(o) For the purposes of determining whether an offense is comparable, the following
shall be considered:

(1) The name of the out-of-jurisdiction offense;
(2) the elements of the out-of-jurisdiction offense; and

(3) whether the out-of-jurisdiction offense prohibits similar conduct to the conduct
prohibited by the closest approximate Kansas offense.

(p) For the purpose of this section:

() *Alcohol concentration” means the number of grams of alcohol per 100 milliliters of
blood or per 210 liters of breath;

(2) “imprisonment” shall include any restrained environment in which the court and law
enforcement agency intend to retain custody and control of a defendant and such
environment has been approved by the board of county commissioners or the
governing body of a city; and

(3) “drug” includes toxic vapors as such term is defined in K.S.A. 2014 Supp. 21-5712,
and amendments thereto.

(9) On and after July 1, 2011, the amount of $250 from each fine imposed pursuant to this
section shall be remitted by the clerk of the district court to the state treasurer in
accordance with the provisions of K.S.A. 75-4215, and amendments thereto. Upon
receipt of each such remittance, the state treasurer shall credit the entire amount to the
community corrections supervision fund established by K.S.A. 2014 Supp. 75-52,113,
and amendments thereto.

8-2,145. Tests for alcohol or drugs; notices; certification by officer; hearing;
disqualification of driver.

(a) Prior to requesting a test or tests pursuant to K.S.A. 8-2,137, and amendments thereto,
in addition to any notices provided pursuant to K.S.A. 8-1001, and amendments thereto,
the following notice shall be provided orally and in writing: Whenever a law enforcement
officer has reasonable grounds to believe a person has been driving a commercial
motor vehicle while having alcohol or other drugs in such person's system and the
person refuses to submit to and complete a test or tests requested by a law
enforcement officer or submits to and completes a test requested by a law enforcement
officer which determines that the person's alcohol concentration is .04 or greater, the
person will be disqualified from driving a commercial motor vehicle for at least one year,
pursuant to Kansas law.

(b) It shall not be a defense that the person did not understand the notices required by this
section.

(c) Upon completion of the notices set out in K.S.A. 8-1001, and amendments thereto, and
the notices in subsection (a), the law enforcement officer shall proceed to request a test
or tests. In addition to the completion of any certification required under K.S.A. 8-1002,
and amendments thereto, a law enforcement officer's certification shall be prepared and
signed by one or more officers to certify:

(1) There existed reasonable grounds to believe the person had been driving a
commercial motor vehicle, as defined in K.S.A. 8-2,128, and amendments thereto,
while having alcohol or other drugs in such person's system;
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(2) the person had been placed under arrest, was in custody or had been involved in a
motor vehicle accident or collision;

(3) a law enforcement officer had presented the person with the notices required by this
section; and

(4) the person refused to submit to and complete a test or the test result for alcohol
content of blood or breath was .04 or greater.

(d) For purposes of this section, certification shall be complete upon signing, and no
additional acts of oath, affirmation, acknowledgment or proof of execution shall be
required. The signed certification or a copy or photostatic reproduction thereof shall be
admissible in evidence in all proceedings brought pursuant to this act, and receipt of
any such certification, copy or reproduction shall accord the division authority to
proceed as set forth herein. Any person who signs a certification submitted to the
division knowing it contains a false statement is guilty of a class B misdemeanor.

(e) Upon completing a certification under subsection (c), the officer shall serve upon the
person notice of disqualification of the privilege to drive a commercial motor vehicle
pursuant to K.S.A. 8-2,142, and amendments thereto, together with a copy of the
certification. In cases where a .04 or greater test result is established by a subsequent
analysis of a breath or blood sample, the officer shall serve notice of such suspension in
person or by another designated officer or by mailing the notice to the person at the
address provided at the time of the test. If the determination of a test refusal or .04 or
greater test result is made while the person is still in custody, service shall be made in
person by the officer on behalf of the division of vehicles.

(f) The notice shall contain the following information:

(1) The person's name, driver's license number and current address pursuant to K.S.A.
8-248, and amendments thereto;

(2) the reason and statutory grounds for the disqualification;

(3) the date notice is being served and the effective date of the disqualification, which
shall be the 20th day after the date of service;

(4) the right of the person to request an administrative hearing; and

(5) the procedure the person must follow to request an administrative hearing. The
notice of disqualification shall also inform the person that all correspondence will be
mailed to the person at the address contained in the notice of disqualification unless
the person notifies the division in writing of a different address or change of address.
The address provided will be considered a change of address for purposes of K.S.A.
8-248, and amendments thereto, if the address furnished is different from that on file
with the division.

(9) If the person mails a written request which is postmarked within 10 calendar days after
service of the notice, if by personal service, or 13 calendar days after service, if by mail,
the division shall schedule a hearing in the county where the alleged violation occurred,
or in a county adjacent thereto. The licensee may request that subpoenas be issued in
accordance with the notice provided pursuant to subsection (d). Any request made by
the licensee to subpoena witnesses must be made in writing at the time the hearing is
requested and must include the name and current address of such witness and, except
for the certifying law enforcement officer or officers, a statement of how the testimony of
such witness is relevant. Upon receiving a timely request for a hearing, the division shall
mail to the person notice of the time, date and place of hearing in accordance with

42|Page



KANSAS STATUTES
8-2,145 (Continued)

subsection (i) and extend the person's temporary driving privileges until the date set for
the hearing by the division, unless otherwise disqualified, suspended, revoked or
canceled.

(h) The law enforcement officer shall forward the certification required under subsection (c)
to the director within five days of the date of certification. Upon receipt of the
certification, the division shall review the certification to determine that it meets the
requirements of subsection (c). Upon so determining, the director shall proceed to
disqualify the driver from driving a commercial motor vehicle in accordance with the
notice of disqualification previously served.

(i) All notices of disqualification under this section and all notices of a hearing held under
this section shall be sent by first-class mail and a United States post office certificate of
mailing shall be obtained therefor. All notices so mailed shall be deemed received three
days after mailing.

(j) Failure of a person to provide an adequate breath sample or samples as directed shall
constitute a refusal unless the person shows that the failure was due to physical inability
caused by a medical condition unrelated to any ingested alcohol or drugs.

(k) The rules regarding evidence and procedure at hearings held under K.S.A. 8-1020, and
amendments thereto, shall be applicable to hearings held under this section. At the
hearing on a disqualification of commercial driving privileges, the issues shall be limited
to those set out in the certification.

() The division shall prepare and distribute forms for use by law enforcement officers in
giving the notice required by this section.
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OFFICER’S REPORT AND NOTICE OF DISQUALIFICATION OF COMMERCIAL DRIVING PRIVILEGES
(SEE REVERSE SIDE FOR HEARING INFORMATION)

DRIVER INFORMATION

Name (Last) (First) (M/T) Driver’s License No State

Current Address Date of Birth Type of Vehicle

City State Zip License Plate No. Hazardous Material Involved?
O YES O NO

INSTRUCTIONS: This form must be used to certify a refusal or test result of .04 or greater when a commercial motor vehicle is involved. The CDL advisory in the DC-70 form
should be provided together with the Implied Consent Notice because it will not be known at the time the notices are given whether the person will refuse a test, produce a sample of
.08 or above, produce a sample from .04 to .079, or produce a sample lower than .04, If the person refuses a test or has a test result of .08 or greater, Form DC-27 must also be
completed. A copy of this completed form must be served upon the licensee, along with a completed DC-27 form, if applicable.

LAW ENFORCEMENT OFFICER’S CERTIFICATION

INSTRUCTIONS: To certify a test refusal or test result of .04 or greater, the officer or officers must complete the appropriate statements and initial each of the statements intended to be
centified in the indicated space to the left of each statement and sign in the space provided below. NOTE: TO PROPERLY CERTIFY A STATEMENT, THE STATEMENT MUST BE
INITIALED AND THE OFFICER WHO INITIALS THE STATEMENT MUST ALSO SIGN BELOW.

1. Onthe dayof L .20 , reasonable grounds existed to believe that the above-named person within the State of Kansas
in County. had been driving a commercial motor vehicle, as defined in K.S.A. 8-2.128. and
amendments thereto, while having alcohol or other drugs in such person's system.

~

The person had been placed under arrest, was in custody or had been involved in a vehicle accident or collision.

The person was presented oral and written notice as required by K.S. A, 8-2,145 and amendments thereto.

- W

The person refused to submit to or complete a test or the test result for alcohol content of blood or breath was .04 or greater

Please check to indicate which applies:

0O the person refused to submit to or complete a test

O the result of the test showed that the person had an alcohol concentration of .04 or greater in such person's blood or breath. (Attach copy of test report.)

5, Reason(s) for the initial contact and/or stop: O committed traffic violation(s) (explain below) O officer arrived at scene of accident
O  vehicle already stopped O other (explain)

6. Reasonable grounds for my belief that the person was driving a commercial motor vehicle:
O saw person operate O person identified selfas driver O saw person in physical control of a commercial motor vehicle
O other (explain)

7 Reasonable grounds for my belief that the person had alcohol or other drugs in his/her system,
O odor of alcoholic beverages O alcoholic beverage containers found in vehicle O failed sobriety tests
O slurred speech O bloodshot eyes O difficulty in communicating
O poor balance or coordination O person stated alcohol/drugs consumed O failed preliminary screening test
O other (explain)

8. A copy of this document which contains a Notice of Disqualification of Commercial Driving Privileges is being served by me on the above-named person
on .20 by (check one) O Personal Service O Mailing by first-class mail to the above address.
NOTE: PERSONAL SERVICE IS REQUIRED IF THE DETERMINATION OF REFUSAL OR FAILURE IS MADE WHILE THE PERSON IS STILL IN CUSTODY

1 hereby certify to the Department of Revenue, Division of Vehicles that each of the statements | have initialed above are true and accurate, under penalty of
K.S.A. 8-2,145(d), and amendments thereto.

Title and name (printed): Title and name (printed)
Agency name: Agency name:
Agency address: Agency address:
City/state/zip: City/state/zip
Signature of Law Enforcement Officer Signature of Law Enforcement Officer

Completion date of certification:

TEMPORARY COMMERCIAL DRIVER'S LICENSE

THIS NOTICE 1S:

m} NOT VALID as a temporary license because your license: O has expired [ has been revoked [ has been suspended O has been cancelled O you have
no driver’s license. If the reason for invalidity is removed, you may apply for temporary driving privileges within 20 days from the date of service of this notice.

a VALID as a temporary license for twenty (20) days from the date of service of this document, subject to any out of service order issued by a law enforcement
officer. You must carry this notice with you when driving, This temporary license allows the operation of the same classes of vehicles and is subject to the same
restrictions as the driver’s license surrendered

Any temporary commercial driver’s license will end and your commercial driving privileges will be suspended 20 days after service of this document unless an
administrative hearing has been timely requested, as set out in_the INSTRUCTIONS FOR REQUESTING AN ADMINISTRATIVE HEARING ON THE
REVERSE SIDE OF THIS FORM.

CDL-5 (Rev. 07/16)
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NOTICE OF DISQUALIFICATION OF COMMERCIAL DRIVING PRIVILEGES

(Pursuant to K.S.A. 8-2.145, and amendments thereto.)

Based upon the certification by one or more law enforcement officers that you have refused to submit to and complete a test requested by a law
enforcement officer or that the test results upon completion of a test showed that you had an alcohol concentration in your breath or blood of .04 or
greater. you are hereby disqualified from driving a commercial motor vehicle, effective twenty (20) days from the date of service of this notice.

The length of the period of disqualification from driving a commercial motor vehicle will be one (1) year unless you were transporting a hazardous
material required to be placarded or you have a prior occurrence of any offense or test refusal or test failure, as defined by K.S.A. 8-2,142, and
amendments thereto. I you were transporting a hazardous material required to be placarded at the time you refused to submit to and complete a test or
the test results upon completion of a test showed that you had an alcohol concentration in your system of .04 or greater, the length of the period of

disqualification from driving a commercial motor vehicle will be three (3) years.

If you have a prior occurrence of any offense or test refusal or test failure, listed in and as defined by K.S.A. 8-2.142, and amendments thereto, at the
time you refused to submit to and complete a test or the test results upon completion of a test showed that you had an alcohol concentration in your
system of .04 or greater. the length of the period of disqualification from driving a commercial motor vehicle will be for life.

PROCEDURE FOR REQUESTING AN ADMINISTRATIVE HEARING

If this form was personally served upon you. a hearing request may be made either by mailing a written request which is postmarked within 14
calendar days afier the date of service of this form. or by sending a written request by electronic facsimile (fax) to the Division of Vehicles
within 14 calendar days after the date of service of this form.

If this form was served upon you by mail. a hearing request may be made gither by mailing a written request which is postmarked within 17
calendar days afier the date of service of this form. or by sending a written request by electronic facsimile (fax) to the Division of Vehicles
within 17 calendar days after the date of service of this form.

The hearing request must include your [ull name, driver’s license number and birth date. You should also include a telephone number where vou
or vour legal representative can be reached if necessary.

The hearing request must include your current address. If the address you provide in your written request for a hearing is difTerent than the
address on the reverse side of this form. the address in your hearing request will be treated as a change of address pursuant to K.S.A. 8-248. All
correspondence will be sent to the address provided in the hearing request.

The hearing request must state whether you want to have the certifying officer(s) subpoenaed to the administrative hearing. 1f you wish to contest
the facts contained in the officer’s certification at the administrative hearing, you have the burden of disproving those facts. and you may need to
compel the appearance of the certifying officer(s) to do so. If you fail to request any officer’s attendance at the time you make a hearing request.
your right to compel that attendance by subpoena will be deemed waived and the Law Enforcement Officer’s Certification will be admitted as
evidence at the hearing,

HEARING LOCATION. Upon receipt of your timely written hearing request and fee, a hearing will be scheduled for you within the county where
the alleged violation occurred, or a county adjacent thereto, and you will receive by mail written notice of the time, date, and place of the hearing.
Any temporary driving privileges granted on the reverse side of this document will be extended until a final determination is made.

SUBPOENAING WITNESSES. If you request an administrative hearing. you may request that witnesses be subpoenaed. Any request you make
to issue subpoenas must be made in writing at the time the hearing is requested and must include the name and current address of each witness
requested and. except for the certifying law enforcement officer or officers, a statement of how the testimony of such witness is relevant.

Constitutional issues cannot be decided at the administrative hearing. but may be preserved and raised in a petition for review of the initial
administrative hearing to a State district court. if such petition for review is timely made pursuant to law.

.

Mail hearing requests to: DL Administrative Hearing Section
Kansas Department of Revenue
P. O. Box 2744
Topeka. KS 66601-2744
(785) 296-6911

* Send electronic facsimile (fax) requests to:  (785) 296-0275

CDL-5 (Rev. 07/16)
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28-32-8. Definitions.

The following terms and abbreviations as used in this article shall have the following

meanings, unless the context requires otherwise.

(a) “Agency” means any law enforcement agency under whose authority evidential breath
alcohol tests are performed.

(b) “Agency custodian” means the employee at a certified agency who is responsible for
administering the certified agency’s EBAT program.

(c) “Alcohol” means any substance containing any form of alcohol, including ethanol,
methanol, propanol, and isopropanol.

(d) “Alcohol concentration” means the number of grams of alcohol per 100 milliliters of
blood or per 210 liters of breath.

(e) “Certified agency” means a law enforcement agency that meets the requirements of
K.A.R. 28-32-9.

(f) “Certified operator” means an individual who meets the requirements of K.A.R. 28-32-10.

(9) “Department” means the Kansas department of health and environment.

(h) “Device custodian” means the certified operator employed by a certified agency who is
responsible for oversight of the certified agency’s EBAT device.

(i) “Evidential breath alcohol test” and “EBAT” mean a quantitative chemical test for alcohol
performed on a sample or samples of breath of an individual suspected of an offense
that subjects the individual to the provisions of K.S.A. 8-1001 through K.S.A. 8-1022
and amendments thereto.

() “Evidential breath alcohol test device” and “EBAT device” mean an instrument designed
to perform a quantitative chemical test for alcohol on a sample of breath of an individual,
which yields test results that are admissible as evidence in a court of law.

(k) “Preliminary breath-screening test device” means an instrument designed to perform a
gualitative or quantitative chemical test for alcohol on a sample of breath of an individual
to determine the presence or absence of alcohol pursuant to K.S.A. 8-1012 and
amendments thereto.

() “Quality control” means a test of an evidential breath alcohol test device that is
administered at the direction of the secretary and that uses a known alcohol standard to
evaluate the accuracy of the device.

(m) “Secretary” means the secretary of the Kansas department of health and environment
or the secretary’s designee. (Authorized by and implementing K.S.A. 2006 Supp. 65-
1,107; effective March 14, 2008.)

28-32-9. Agency certification.
(a) Application. Each agency head seeking agency certification shall submit an application
for agency certification on forms provided by the department.
(b) Certification requirements. Each agency for which certification is sought shall
demonstrate to the secretary that all of the following requirements are met:
(1) The agency head shall specify each certified EBAT device proposed for conducting
evidential breath alcohol testing.
(2) The agency head shall provide and maintain a roster of the certified operators who
perform evidential breath alcohol testing for the agency.
(3) Each certified operator shall use only EBAT devices certified by the secretary.
(4) Each certified operator shall follow the standard operating procedure provided by
the secretary for the EBAT device in use.
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(5) For quality control, each device custodian or the device custodian’s designee shall
test each EBAT device once each calendar week using the alcohol standards
furnished by the department. The agency custodian shall report the test results to
the department monthly on forms provided by the department.

(c) Inspection. An annual inspection of each certified agency shall be made by the
secretary or the secretary’s designee to ensure compliance with this article.

(d) Certificate term. Each agency that meets the requirements of this regulation shall be
issued a certificate by the secretary. Each certificate shall expire at midnight on
December 31 of the year of the certificate’s issuance.

(e) Certificate renewal. Each agency head of a certified agency seeking to renew the
agency'’s certificate shall submit an application for renewal on forms provided by the
department. If an application for renewal is submitted and approved before the
expiration date, the certificate shall be considered renewed even if the agency does not
have physical possession of the renewal certificate.

(f) Certificate suspension or revocation. The failure to comply with this regulation may be
grounds for suspension or revocation of the agency’s certification. (Authorized by and
implementing K.S.A. 2006 Supp. 65-1,107; effective March 14, 2008.)

28-32-10. Operator certification.

(a) Application. Each individual seeking certification shall submit an application for operator
certification through that individual’s certified agency on forms provided by the
department. Each applicant shall be a duly appointed Kansas law enforcement officer
or have the written endorsement of a supervisory law enforcement officer or an agency
custodian.

(b) Certification requirements. Each applicant for operator certification shall be required to
successfully complete the course of instruction and written examination approved by the
secretary. Additional instruction may be required by the secretary to qualify a certified
operator to perform evidential breath alcohol tests using additional EBAT devices.

(c) Certificate term. Each applicant that meets the requirements for conducting evidential
breath alcohol testing shall be issued a certificate by the secretary. Each operator
certificate that is issued in an even-numbered year shall expire at midnight on
December 31 of the next even-numbered year. Each operator certificate that is issued
in an odd-numbered year shall expire at midnight on December 31 of the next odd-
numbered year.

(d) Certificate renewal. Each certified operator seeking to renew the operator certificate
shall submit an application for renewal through that individual’s certified agency on
forms provided by the department. As a condition of an operator’s certificate renewal,
each certified operator shall biennially complete EBAT continuing education as
approved by the secretary. If an application for renewal is submitted and approved
before the certificate’s expiration date, the certificate shall be considered renewed even
if the operator does not have physical possession of the renewal certificate.

(e) Effect of military service or official leave of absence.

(1) Any operator who returns from active military service or an official leave of absence
that does not exceed two years may renew an inactive certification by meeting all of
the following requirements and submitting the required information to the department
on forms provided by the department:
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(A) Provide proof of active military duty or official leave of absence;

(B) provide proof of the last operator certification before going on active duty or
taking leave of absence;

(C) pass the current department-approved written operator examination; and

(D) provide proof of satisfactory performance of EBAT device operation in the
presence of a device custodian.

(2) Any operator who returns from active military service or an official leave of absence
that exceeds two years may renew an expired certification by meeting all of the
following requirements and submitting the required information to the department on
forms provided by the department:

(A) Provide proof of active military duty or official leave of absence;

(B) provide proof of the last operator certification before going on active duty or
taking leave of absence;

(C) provide proof of completion of EBAT continuing education within 180 days of the
date of return to the agency;

(D) pass the current department-approved written operator examination; and

(E) provide proof of satisfactory performance of EBAT device operation in the
presence of a device custodian.

(f) Certificate denial, suspension, and revocation. The failure of an applicant or a certified
operator to comply with this regulation may be grounds for denial of the application or
renewal or for suspension or revocation of the operator’s certificate. (Authorized by and
implementing K.S.A. 2006 Supp. 65-1,107; effective March 14, 2008.)

28-32-11. EBAT device certification.

(a) Application. Each agency custodian seeking EBAT device certification shall submit an
application on forms provided by the department for certification of each EBAT device
that the certified agency intends to use in the certified agency’s EBAT program.

(b) Initial certification requirements. Each EBAT device shall be certified by the secretary
before being used by an agency.

(c) Inspection. Once an EBAT device is certified, an inspection of the EBAT device may be
made by the secretary at any time. Any EBAT device may be removed from service at
the time of the inspection if deemed necessary.

(d) Maintenance. Each EBAT device shall be maintained by the device custodian or the
device custodian’s designee as directed by the secretary.

(e) Repair. Each EBAT device removed from service for repair shall be repaired by the
manufacturer or the manufacturer’s authorized repair service. When the EBAT device
is returned to the agency, the EBAT device shall be tested for accuracy by the device
custodian or the device custodian’s designee. The device custodian or the device
custodian’s designee shall notify the department of the date on which the instrument is
placed back into service.

(f) Modification. No modification shall be made to any EBAT device without the prior written
consent of the secretary. For purposes of this regulation, “modification” shall mean any
change in the operating software of or any physical change to a certified EBAT device
that alters the accuracy or precision of the EBAT device. (Authorized by and
implementing K.S.A. 2017 Supp. 65-1,107; effective March 14, 2008; amended, T-28-
12-18-17, Dec. 18, 2017; amended April 6, 2018.)
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28-32-12. Certified operator instruction and continuing education requirements.
(a) Agency personnel may be trained to administer evidential breath alcohol tests by any of
the following entities:
(1) The department;
(2) a certified agency;
(3) a college or university; or
(4) a law enforcement training center.
(b) Both of the following shall be approved in advance by the secretary:
(1) Each course instructor; and
(2) each course of instruction offered to fulfill operator certification and EBAT continuing
education requirements. (Authorized by and implementing K.S.A. 2006 Supp. 65-
1,107, effective March 14, 2008.)

28-32-13. Records and reports.
(a) Records.
(1) Each agency custodian or the agency custodian’s designee shall maintain the
following records on file at the certified agency’s office for at least three years:
(A) Records of each current certified operator;
(B) records showing that a quality control check was completed at least once each
week for each EBAT device assigned to the agency; and
(C) records documenting any maintenance or repair made to each EBAT device.
(2) The records specified in this subsection shall be subject to inspection by the
secretary at least annually.

(b) Reports. Each agency custodian or the agency custodian’s designee shall maintain a
record of the number of individuals tested by each certified operator under the certified
agency’s supervision (Authorized by and implementing K.S.A. 2012 Supp. 65-1,107;
effective March 14, 2008; amended March 8, 2013.)

28-32-14. Preliminary breath-screening test devices.

(a) Each preliminary breath-screening test conducted shall be performed on a preliminary
breath-screening test device approved by the secretary. The devices approved for use
as preliminary breath-screening test devices in Kansas shall consist of the following
devices and any other device approved by the secretary as specified in subsection (b):

Manufacturer Model

Alcohol Countermeasure Systems Corporation Alert J5

CMI, Inc. Intoxilyzer 300
CMI, Inc. Intoxilyzer 400
CMI, Inc. Intoxilyzer S-D2
CMI, Inc. Intoxilyzer S-D5

Draeger Safety, Inc.
Draeger Safety, Inc.
Draeger Safety, Inc.

Guth Laboratories, Inc.
Guth Laboratories, Inc.

Intoximeters, Inc.

Alcotest 6510
Alcotest 6810
Breathalyzer 7410
WATS89EC-1
Alcotector BAC-100
Alco-Sensor
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Intoximeters, Inc.
Intoximeters, Inc.
Intoximeters, Inc.
Intoximeters, Inc.
Intoximeters, Inc.
Intoximeters, Inc.

Lifeloc Technologies, Inc.
Lifeloc Technologies, Inc.
Lifeloc Technologies, Inc.
Lifeloc Technologies, Inc.
Sound-Off, Inc.

Alco-Sensor Pass-Warn-Falil
Alco-Sensor Il

Alco-Sensor Digital
Alco-Sensor IV Digital
Alco-Sensor IV Pass-Warn-Fail
Alco-Sensor FST

FC10

FC10PIus

FC20

PBA 3000

AlcoData

(b) Each agency custodian seeking to use a preliminary breath-screening test device that is
not specified in subsection (a) shall submit the device to the secretary for examination
and evaluation to determine if the device meets the criteria for approval. In order for a
preliminary breath-screening test device to be approved, whether the device meets the
following requirements shall be determined by the secretary:

(1) Each preliminary breath-screening test device shall meet the manufacturer’s
performance criteria when operated according to the procedures specified in the
manufacturer’s instruction manual for the device in use.

(2) Each reusable preliminary breath-screening test device shall have a disposable

mouthpiece.

(c) Each approved preliminary breath-screening test device shall be operated according to
the procedures specified in the manufacturer’s instruction manual for the device in use.

(d) All training of preliminary breath-screening test device operators shall be the
responsibility of each agency. All training shall follow the operational instructions
supplied by the manufacturer for the device in use. (Authorized by and implementing
K.S.A. 2006 Supp. 65-1,107; effective March 14, 2008.)

NOTE: Most current approved PBT list can be found on the Breath Alcohol Program
website: http://www.kdheks.gov/lipo/alcohol.html.
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Alcohol Properties & Production

Alcohol Properties & Production

Clear and colorless liquid

Water-loving (hydrophilic), easily
mixes with water

= substance: readily goes
from a liquid to a gas

To protect and improve the health and environment of all Kansans

The two properties of alcohol important to breath testing are:
1. Alcohol is easily brought into the bloodstream due to the water solubility of
alcohol and
2. Alcohaol’'s readiness to go from a liquid state in the blood to a gaseous state in the
lungs is because of its volatility.

Alcohol is an organic compound which has one hydroxyl group (OH) attached to one or
more carbon atoms. The following picture depicts the chemical structure of a specific
alcohol. The ‘H’ is a hydrogen molecule, the ‘C’ is a carbon molecule and the ‘OH’ is an
oxygen molecule attached to a hydrogen molecule.

H

H
i |

H — ¢ G OH
| |
H H

Types of Alcohol

Ethyl alcohol: This type of alcohol is found in alcoholic beverages. Other common
names for ethyl alcohol include grain alcohol, neutral spirits and ethanol. The chemical
formula is C2HsOH and the chemical structure is shown above. It is a clear, colorless
liquid that imparts a burning sensation to the mouth and throat when swallowed. Pure
ethanol has a very slight, pleasant odor; the odor commonly associated with an
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Alcohol Properties & Production

alcoholic beverage usually comes from the raw material used to make the drink, or from
added flavoring. It is freely soluble in water. Ethyl alcohol has a depressant effect on the
body. It is generally harmless when consumed in moderation but can be highly toxic
when consumed in large quantities.

Methyl alcohol: Methyl alcohol is commonly known as wood alcohol. It is usually made
synthetically. It is also known as methanol. Its chemical formula is CH3OH. Methyl
alcohol is a colorless liquid with a wine-like odor and a burning taste. It is used in the
manufacture of industrial solvents and chemicals and is highly poisonous if swallowed
or inhaled. Ethyl alcohol can be used as a treatment for methanol poisoning. It
competes with the methanol for the enzymes used to break down both methanol and
ethanol. Slowing down the breakdown of methanol gives the body time to eliminate any
toxic by-products.

Endogenous alcohol: Endogenous alcohol refers to alcohol that exists “normally” in the
body regardless of whether a person consumes any alcoholic beverages. There is
considerable disagreement among experts regarding the existence of “normal” alcohol
in the body; however, both “normal” methyl and ethyl alcohol have been reported in the
research literature. The values reported have not exceeded a BAC of 0.003 g/210L and
generally are less than 0.001 g/210L. These values are too low to be of any medicolegal
significance and are of academic interest only.

Other alcohols: There are many other types of alcohols used for various purposes. For
example, isopropyl alcohol is used as rubbing alcohol.
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Physiology of Alcohol

» The four keys of physiology

|§ﬁl’153‘5 5
Qur Mission: To protect snd mprove the health snd e nvironment of all Kansans .

Drepastenent of Healih
and Erniroemnien

Ingestion:

There are several ways to introduce ethanol into the blood stream. Two ways are
ineffective at increasing blood alcohol levels; however, the other three ways can lead to
high ethanol levels in the blood.

The following are the two ineffective ways of introducing ethanol into the body:

Skin contact: In experimental situations, no detectable blood levels have been
obtained from alcohol rubs. If absorbed via this route, apparently the rate of
absorption is less than the rate of elimination.

Inhalation: Ethanol can be absorbed by the lung tissue. However, if ethanol is
inhaled, it is irritating to the cilia in the trachea. This can cause coughing and
expulsion of the ethanol from the airways. Industrial exposure to alcohol solvents
requires personal protective equipment.

The next three methods of ingestion are effective means of bringing ethanol into
the body:

Injection: Alcohol is detectable in the blood within 5 to 15 minutes after a
subcutaneous or intramuscular injection. Since ethanol is directly introduced into
the blood stream this can create a toxic effect.

Insertion: When given as an enema, ethanol is readily absorbed by the large
intestine (colon). This can quickly lead to alcohol poisoning as the body’s natural
rejection methods (vomiting) cannot be used to eliminate the excess alcohol.

Another trend sometimes seen in young adults is to soak a tampon in alcohol
and insert it.
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Physiology of Alcohol

Ingestion: Ingestion by consuming ethanol is the most common method
encountered by law enforcement. This method does have some limitations as to
the amount of ethanol absorbed into the bloodstream.

Absorption:

The most common route of absorption is through the gastrointestinal (Gl) tract. The
following information describes the pathway ethanol takes through the digestive tract
and into the bloodstream.

Mouth: Ethanol can be absorbed through the lining of the mouth; however, the
amount absorbed is very limited since ethanol is quickly swallowed. Normal
body processes will eliminate residual “mouth alcohol” within fifteen minutes.

Stomach: About 20% of the ingested ethanol is absorbed directly into the blood
stream through the stomach wall. The exact amount is variable and influenced
by the emptying time of the stomach.

Small intestine: The remainder, approximately 75-80%, of the ethanol is
absorbed within the small intestine.

Absorption rate factors:

Since ethanol is absorbed through the small intestine by simple diffusion, there is no
true rate of absorption for individuals. However, there are some factors which can affect
the absorption of ethanol.

Dilution: Beverages containing low or high concentrations of ethanol will not
absorb quickly.

Food in the stomach: Food in the stomach delays ethanol absorption,
especially high carbohydrate and/or protein-rich foods. Absorption is slowed
since stomach emptying time is delayed. This applies to eating while drinking
and to eating just before drinking.

Distribution:

The following describes how ethanol goes through the body.
Pathway: Ethanol is absorbed into the blood through the walls of the stomach
and small intestine. Ethanol first travels through the portal vein to the liver. At this

point it enters the main circulatory pathway going to the heart, lungs, back to the
heart and the rest of the body.
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Physiology of Alcohol

Elimination:

This section discusses the various methods used by the body to eliminate ethanol since
it is a toxic substance.

Excretion/Direct Method: A small amount of ethanol leaves the body directly
through breath, urine, tears, saliva, perspiration, etc. The amount expelled in this
way is generally about 5% and rarely exceeds 10% of the quantity absorbed.

Metabolism/Indirect Method: Most ethanol (between 90 to 95%) is broken
down into carbon dioxide and water. This process takes place in the liver.
The indirect method of ethanol metabolism is illustrated in the picture below. The
ethanol is broken down into the intermediate compound, acetaldehyde, by the
enzyme alcohol dehydrogenase (ADH). The acetaldehyde is then broken down
into acetate by the enzyme aldehyde dehydrogenase (ALDH). Once acetate is
formed it is broken down into carbon dioxide and water.

Ethanol Breakdown in the Human Body:

4 B
ADH ALDH
- -
Ethanol ™ ,\ Acetaldehyde r\ Acetate
NAD+ NADH NAD+ NADH
- o

Rate of elimination: As soon as ethanol is absorbed into the blood system and travels
to the liver, the body starts to eliminate it. The average rate of elimination is reported
as 0.015 g/210L per hour. The elimination rate can vary between 0.007 g/210L and
0.037g/210L per hour depending on the body’s exposure to ethanol and genetic
variations.

Elimination rate factors: In general, the rate of elimination is not affected by
stimulants, disease states, or exercise. Where changes in rates have been noted, they
are too small to be of any practical value. Because of the small quantity excreted
directly, any attempt aimed at eliminating ethanol through increasing breathing rate,
urine, or perspiration has little to no effect.
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Henry’'s Law

Basis for all breath testing:

Definition:
Weight of any gas that dissolves in a definite volume of liquid is directly
proportional to the vapor pressure that the gas exerts above the liquid
(dependent on temperature).

This means if one shakes a closed bottle containing an ethanol solution and air, the
amount of ethanol in the air will build up to a certain point and stop. This point is known
as equilibrium. At equilibrium, for any given solution temperature and pressure, there
will be a definite ratio between the amount of alcohol in the air and in the solution.

Three things required for Henry’s Law to apply:
1. Closed container

For breath testing purposes deep lung air (alveolar air) best simulates
a closed container

2. Volatile substance
Ethanol in the blood

3. Constant temperature
The average temperature of solution is 34.0°C

Scientists were able to dose individuals with ethanol and determine the ratio of the
ethanol concentration in blood to the ethanol concentration in breath, which was
found to be 1 milliliter (mL) of blood to 2100 mL of breath (1:2100).

Application to breath testing:

The ethanol in the alveolar air comes into equilibrium with the ethanol in the blood.
Thus, if the constant is known and the amount of ethanol in the breath can be
measured, the amount of ethanol in the blood can be determined. The average
temperature at which the breath leaves the mouth is 34.0° Celsius (C). This ratio was
found to be approximately 2100:1. Thus, 1 mL of blood will contain the same weight of
ethanol as 2100 mL of the alveolar air with which it has come to equilibrium.

2100 y 100 210,000
100 100

Conversion:

blood

mL or 210 liters (L) of breath per 100 milliliters of

Now we have the statute’s definition of ethanol concentration and we could report the
results as the number of grams of ethanol per 210 liters of breath.
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Summary Review

1. Ethanol is volatile; therefore, it can exist as a liquid or gas, depending on the
temperature.

2. The type of alcohol that is typically consumed is ethyl alcohol, also known as ethanol.
3. Most of the ingested ethanol is absorbed through the small intestine.
4. Most of the absorbed ethanol is eliminated through metabolism in the liver.

5. The organ most obviously affected by alcohol is the brain. This is exhibited by
difficulty walking and speech impairment.

6. Average ethanol elimination rate for a person is 0.015 g/210L.
7. The fatal ethanol level is approximately 0.450 g/210 L.
8. This picture illustrates equilibrium. When the containers are closed, they contain only

their shape. When the containers are opened to each other, they mix together until
they are balanced (or at equilibrium).

9. Equilibrium occurs between the ethanol in the blood and nearly all body tissues. For
breath testing purposes we look at the equilibrium between the ethanol in the blood
and the ethanol in the deep lung (alveolar) air.

10. The blood:breath ratio means that at 34.0°C, 1 milliliter of blood will contain the
approximately the same weight of ethanol as 2100 milliliters of alveolar air.

11. Alcohol concentration means the number of grams of alcohol per 100 milliliters of
blood or per 210 liters of breath.

12. The basis for human breath alcohol testing is Henry’s Law. It has three
requirements: closed container, volatile substance, and constant temperature.

13. A closed container is approximated by the deep lung or alveolar air sample.
14. The Kansas Protocol consists of seven steps which yield valid, objective test results.

15. The State of Kansas protocol reqguires a 20-minute deprivation period.
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

Summary Review

The Kansas approved sequence is Air Blank, Diagnostic Check, Air Blank, External
Standard Check, Air Blank, Subject Test, Air Blank, also known as ‘ADACABA'.

Operators, custodians and KDHE staff never calibrate an instrument; they only
check the calibration using the dry gas.

The acceptable range for the external standard check is 0.075 - 0.085 g/210L,
inclusive.

The dry gas cylinder contains ethanol balanced with nitrogen. The cylinder is used
to check the instrument once per calendar week by the agency custodian or their
designee.

The calendar week runs from Sunday through Saturday.

When ethanol is introduced into the sample chamber the amount of light going
through the chamber and striking the detector is decreased.

If the instrument indicates mouth alcohol was present during testing it prints "Invalid
Sample .XXX". You must restart a new 20-minute alcohol deprivation period if you
are retesting the subject on the Intoxilyzer 9000.

If you get the message ‘Interferent Detected’ there may have been another chemical
similar to ethanol in the person’s breath sample. One solution is to take the person
for a blood draw and seek medical attention.

If you get the message ‘Ambient Failed’ there may have been ethanol or other
vapors in the air immediately around the instrument. The area should be ventilated
and move your subject away from the instrument.

The units on a breath sample are g/210L. This indicates that the breath sample
had some number of grams of ethanol in 210 liters of alveolar breath.

The graph for a completed sample would look similar to the graph shown below:

BraC
(02101

0.000

0 Time (5]
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Summary Review

27. The graph for a deficient sample would look similar to the graph shown below:

BraC
(Q/2100)

0.000

0 Time (5]

28. The graph for an invalid sample would look similar to the graph shown below:

BracC
(9f210L)

0.000
0 Time (s)

29. Prima facie evidence is obtained from a test taken within three hours of operating or
attempting to operate a motor vehicle.

30. Other competent evidence is obtained from a test taken three or more hours after
operating or attempting to operate a motor vehicle or a deficient sample.

31. A deficient sample occurs when a subject starts the test but does not complete it.
The subject has up to three minutes to complete the test.

32. There are three commands to give an individual to aid in completing the subject test:
a. Blow to get a tone
b. Blow steady to maintain the tone
c. Blow until | say stop
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Summary Review

33. The implied consent form, or DC-70, is the form used for any requested test, no
matter what age, vehicle or type of test requested.

34. The DC-27 is the form used for all failures (any test = 0.080 g/210L) or refusals for
any age and any vehicle. Remember, a deficient sample is considered a refusal
even though the instrument gives you a reading.

35. The DC-28 is the form used for an individual under 21 years of age with an ethanol
concentration of 0.020 g/210L to 0.079 g/210L.

36. The CDL-5 form is used when the subject is driving a commercial motor vehicle and
their breath test result is = 0.040 g/210L.
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Summary Review
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Intoxilyzer 9000
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GENERAL INFORMATION ABOUT THE INTOXILYZER 9000 EBAT DEVICE

The Intoxilyzer 9000 uses the scientific concept that molecules absorb light energy at
specific wavelengths based on their chemical structures. The manufacturer used this
knowledge to be able to measure the ethanol concentration in human breath samples.
The four specific wavelengths of infrared (IR) light used in this instrument to detect
ethanol levels in breath are in the 8 and 9-micron regions.

The heart of the Intoxilyzer 9000 instrument is a self-contained, heated optical bench.
This optical bench consists of the heated sample chamber, pulsed IR light source and
the pyroelectric detector. The sample chamber within the Intoxilyzer 9000 consists of
two preheat chambers and the final sample chamber. At one end of the chamber the
light source, a Micro-Electro-Mechanical Systems (MEMS) based IR source, emits IR
light energy. This energy is directed through the chamber by a lens. At the other end of
the chamber is a pyroelectric detector which changes the heat energy of the light source
into an electrical response. This electrical response is then used to calculate the breath
alcohol concentration (BrAC) of the sample.

The determination of the BrAC is based on the amount of light energy striking the
detector. When no alcohol is present the IR light passes through the chamber
unaffected creating a certain voltage level. This can be called X. As a sample with
ethanol is introduced, some of the IR light is absorbed. As the ethanol level increases,
the amount of light passing through the chamber and reaching the detector decreases.
This new level of voltage can be called Y. The difference between X and Y represents
the ethanol concentration in the sample. The greater the difference between the X and
Y values the higher the BrAC reading. Therefore, the amount of decrease or difference
between X and Y is directly proportional to the ethanol concentration in the breath
sample.

If an interfering substance is present, the Intoxilyzer 9000 will detect a difference in the
readings at the 8 and 9-micron wavelengths. The instrument will then abort the test
giving the message ‘Interferent Detected’.

Pages 70 — 82 show examples of several other informational messages or information
the Intoxilyzer 9000 will indicate during testing.
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Health & Environmental Laboratories
Breath Alcohol Program

6810 SE Dwight St.

Topeka, KS 66620

Phone: 785-296-1642
Fax: 785-296-8068
www.kdheks.gov

Susan Mosier, MD, Secretary Department of Health & Environment Sam Brownback, Governor

Effective January 1, 2016

Intoxilyzer 9000 Protocol

1. Keep the subject in your immediate presence and deprive the subject of alcohol
for 20 minutes immediately preceding the breath test.

2. Check to determine the power switch of the instrument has been activated and is
in “Ready Mode”.

3. Press the green Start Test button and follow the instructions displayed by the
instrument.
4. The instrument will begin the Kansas approved sequence automatically. The

sequence is Air Blank, Diagnostic Check, Air Blank, Ext Std Check, Air Blank,
Subject Test, Air Blank.

5. The acceptable range for the External Standard Check is 0.075 to 0.085.

6. When prompted for Subject Test, place an unused mouth piece into the breath
tube and request the subject provide a breath sample.

7. After the final Air Blank cycle, a test result will be printed.
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Dry Gas Cylinder Information

Kansas uses a dry gas solution to check the calibration of the Intoxilyzer 9000
instruments used for evidential purposes and located at law enforcement agencies.
During every breath test, standard change, Weekly Quality Control (QC) check and QC
check this dry gas solution is pulled through the sample chamber and tested. This
external standard (or calibration) check is just one mechanism among many fail safes
built into our testing to ensure an accurate, objective and reliable subject test result.

1.

KDHE purchases, tests and furnishes all verified dry gas cylinders to law
enforcement agencies for use with their instrumentation and PBT calibration per
regulation.

The cylinders are guaranteed for two years. Replacement cylinders are brought
or sent to agencies prior to the cylinder’'s expiration date.

The cylinders can be requested by agencies at any time.

They are made of steel and are non-refillable. They can be recycled or land filled
after the pressure is released. Your Agency or Device Custodian has an
extraction device used to ventilate tanks. This releases the pressure which allows
for their safe disposal.

The cylinders contain ethanol and nitrogen. The nitrogen is used as a propellant
to help carry the ethanol into the instrument.

The cylinders are considered a hazardous material due to the pressure in the
cylinder not the contents. In order to be able to ship the cylinders you must be
Department of Transportation (DOT) Hazardous Materials Shipping Certified.
KDHE Breath Alcohol Program staff has obtained the required training to be able
to ship these cylinders.

When shipping an instrument for repair the dry gas cylinder needs to be removed
to prevent fines and/or added expenses for shipping.
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Intoxilyzer 9000 Informational Messages

Completed Test Printout

Departmant of Health

Intoxilyzer - Alcohol Analyzer

Model 5000 SM 90=-002065%
11/03/2015 08:48

Case Iden No = COMPLETEDSAMFLECHECK
Sub Hame = JOHN

noE
Sub DOB = 01/01/1930
Sub Deiv Liec = 123456
State of Issue = K3
Arrest Officer = QPERATOR LEVEL OME
Inst Cperator = OFPERATCR LEVEL CNE
Oparater Cart BMo. = 11111

Daprivation Period Began = 06:00

Test g/210L Brac Time
Air Blank 0.000 0%:51
Diagnostics Fassed g2:51
Bir Blank 0.000 0%:52
Ext 5td Check 0.079 09:52
Air Blank 0.0a00 09:53
Subject Test 0.117 0%:53
Air Blank 0.000 0%:354

S

CFERATCR LEVEL ORE

A completed test will show the subject’s breath test result and the completed
Kansas Approved Sequence with no informational messages.

66 |Page



Intoxilyzer 9000 Informational Messages

‘Check Ambient Conditions’

Department of Health
Intoxilyzer - Alcchol Analyzer

Model S000 5N 90-002030
01/20/2016 08: 59

Case Iden No = AMBIENT CHECK
Sub Name = BENJAMIN

CALDWELL

ZILKIE
Sub DOB = 09/12/1975
Sub Driv Lic = K02-82-86200
State of Issus = KS
Arrest Qfficer BREATH PROGRAM
Inst Operator = BREATH FROGRAM
Operator Cert Mo. = 44444

Deprivation Period Began = 08:00

Test g/210L BrAC Time
Rir Blank AMB* 05:01
Air Blank 0.000 059:01

*Check ambiant conditions

/

BREATH PROGRAM

Possible Cause:

This condition can occur if alcohol or other vapors are in the air immediately

around the instrument.

Potential Solutions:

Ventilate the room by whatever means possible and

Redo the subject test- no new deprivation period needs to be performed as long

as the subject was continually in your immediate presence.
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Intoxilyzer 9000 Informational Messages

‘Sequence Aborted’

Department of Health

Intoxllyzer - Alcohol Analyzer

Model 9000 SN 90-002030
01/20/2016 09:05

Case Iden No =X
Sub Name = JOHN
A
DOE
Sub DOB = 01/01/1997
Sub Driv Lic = X
State of Issue = KS
Rrrest Officer = BREATH PROGRAM
Inst Operator = BREATH PROGRMM
Operator Cert No. = 44444

Deprivation Period Began = 08:00
Test g/210L BrAC Time
Air Blank ART* 09:08
Air Blank 0.000 ne:0%

*Sequence Aborted

BEREATH PROGRAM

Possible Cause:
e The ‘Start Test’ button was pressed more than once which aborted the testing
sequence.

A Potential Solution:
e Redo the subject test- no new deprivation period needs to be performed as long
as the subject was continually in your immediate presence.

*Note: If the test is aborted during the data entry portion the instrument will give a series
of hi-lo tones and display ‘Sequence Aborted’ but no printout will be given. No printout
is given because the instrument is not in the testing sequence.
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Intoxilyzer 9000 Informational Messages

‘External Standard Out of Tolerance’

Department of Health
Intoxilyzer - Alcchol Analyzer

Model 9000 SN 90-002030
01/20/2016 09:21

Case Iden No = 123
Sub Name = JOHN
R
DOE
Sub DOB = 01/01/1980
Sub Driv Lic = 123
State of Issue = KS
ARrrest Officer = BREATH PROGRRM
Inst Operatocr = BREATH PROGRAM
Operator Cert No. = 44444

Deprivation Periocd Began = 08:00

Test g/210L BrAC Time
Rir Elank 0.000 09:23
Diagnostics Passed 09:23
ARir Blank 0.000 09:24
Ext Std Check TOL* 09:24
Rir Blank 0.000 09:25

*External Standard. out of tolerance

AR21

BREATH FPROGREM

Potential Solutions:

Try ventilating the room and/or moving the subject away from the instrument.
Check to ensure the black tube, which leads from the regulator to the calibration

inlet on the back side of the instrument, is well seated.
Check to ensure the cylinder is snug on the regulator.

Redo the subject test- no new deprivation period needs to be performed as long

as the subject was continually in your immediate presence.

If the informational message is repeated, contact your agency/device custodian.
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Intoxilyzer 9000 Informational Messages

‘Sample Introduced at Improper Time’

Department of Health

Intoxilyzer - Alcohol Analyzer

Model 9000 SN 90-002030
01/20/201e 09:2¢6

Case Iden Mo = 123
Sub Name = JOHN
A
DOE
Sub DOB = 01/01/19%90
Sub Dreiv Lic = 123
State of Issue = K8
Brrest QOfficer = BREATH PROGRAM
Inst Operator = BREATH PROGRAM

Operator Cert Neo. = 44444
Deprivation Period Began = 08:00
Test g/210L BrAC Time
Air Blank 0.000 09:28
Diagnostics IMp* 09:28
Air Blank 0.000 09:2%

*Sample introduced at improper time

I

BEREATH PROGRAM

Possible Cause:
e The subject introduced a breath sample at a time other than when the instrument
displayed ‘Please Blow'.

A Potential Solution:
¢ Redo the subject test- no new deprivation period needs to be performed as long
as the subject was continually in your immediate presence.
e You will need to use a new mouthpiece for the next test sequence.
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Intoxilyzer 9000 Informational Messages

‘Deficient Sample’

Department of Health

Intoxilyzer - Alcchol Analyzer

Model 9000 SN 90-002Q30
01/20/201e 05:30

Case Iden No = DEFICIENT SAMFLE
Sub Name = JOHN

A

DOE
Sub DOB =01/01/19%20
Sub Driv Lic = 123
State of Issue = KS
Arrest Officer = BREATH PROGRAM
Inst Operator = BREATH PROGRAM
Operator Cert No. = 44444

Deprivation Period Began = (8:00

Taest g/210L BrAC Time
Rir Blank 0.000 09:32
Diagnostics Passed 05:33
Alr Blank 0.000 09:33
Ext Std Check 0.07%5 0%:33
ARir Blank 0.000 059:34
Subject Test DEF* 03:37
Air Blank 0.000 09:38

*Deficient Sample - Highest Value Obtained = 0.000

Ve

BREATH PROGRAM

Possible Cause:

The subject began to blow but never met the requirements to achieve a complete
sample. The subject has up to 3 minutes to provide an adequate sample. The
highest value obtained is displayed along with the message “Deficient Sample”
on the display and printout.

A Potential Solution:

Another test may be administered at the officer’s discretion with no new
deprivation period needed as long as the subject was continually in your
immediate presence.

You will need to use a new mouthpiece for the next testing sequence.
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Intoxilyzer 9000 Informational Messages
‘No Sample Given’

Department of Health
Intoxilyzer - Alcohol Rnalyzer

Model 32000 SN 80-002030
01/20/2016 09:39
Case Iden Mo = 123
Sub Name = JOHN

A

DOE

Sub DOB = 01/01/1990
Sub Driv Liec = 123
State of Issue KS

rrest Officer = BREATH FROGRAM
Inst Operator = BREATH PROGRAM
Operator Cert No. = 44444

Deprivation Periocd Began = 08:00

Test g/210L BrAC Time
ARir Blank 0.000 09:40
Diagnostics Passed 0%:41
Bir Blank 0.000 08:41
ExXt Std Check 0.078 09:42
Air Blank 0.000 0g9:42
Subject Test Hse* 09:46
Bir Blank 0.000 09:46

*MNo sample given

DT —

BREATH PROGRAM

Possible Cause:
e The subject never provided a breath sample.

A Potential Solution:

e Another test may be administered at the officer’s discretion with no new
deprivation period needed as long as the subject was continually in your
immediate presence.

e You may need to use a new mouthpiece.
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Intoxilyzer 9000 Informational Messages

‘Radio Frequency Detected’

Department of Health

Intoxilyzer - Rlcohol Rnalyzer

Model 2000 SN 20-002030
01/20/2016 1o:17

Case Iden No = RFI DETECTED
Sub Name = JOHN
B
DOE
Sub DOB =01/01/199Q
Sub Driv Lic = 123
State of Issues = K5
Arrest Officer = BREATH PROGREM

Inst Operator = BREATH PROGRAM
Operator Cert No. = 44444
Deprivation Period Began = 08:00
Test g/210L Brac Time
Air Blank 0.000 10:19
Diagnestics RETI* 10:19
Air Blank 0.000 10:20

*Radio Frequency detected

N

BREATH PROGRAM

Possible Cause:

This instrument detected a radio frequency interference of some kind and
aborted the testing sequence.

Potential Solutions:

Limit radio transmissions and move cell phones away from the instrument.
Redo the subject test- no new deprivation period needs to be performed as long
as the subject was continually in your immediate presence.

You may need to use a new mouthpiece.
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Possible Cause:

Intoxilyzer 9000 Informational Messages

‘Interferent Detected’

Department of Health

Intoxilyzer - Alcohol Analyzer

Model 9000 SN 90-002030
01/20/2016 09:48

Case Iden No = INTERFERENT DETECT
Sub Name = JOHN
A
DOE
Sub DOB = 01/01/19%0
Sub Driv Lic = 123
State of Issue = KS
Arrest 0fficer = BREATH PROGRAM
Inst Operator = BREATH FROGRAM

Operator Cert Ne. = 44444
Deprivation Period Began = 08:00
Test g/210L BrAC Time
Rir Blank 0.000 09:50
Diagnostics Passed 09:50
Air Blank 0.000 09:51
Ext Std Check 0.077 05:51
Rir Blank 0.000 09:52
Subject Test INT* 09:52
Bir Rlank H.000 09:53

*Interferent detected

)Gha

BREATH PROGRAM

The instrument may have detected an interfering substance during the subject’s

breath test.

Potential Solutions:

A subsequent test may be administered with no new deprivation period as long

as the subject was continually in your immediate presence or

Seek medical attention and obtain a blood draw.
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Intoxilyzer 9000 Informational Messages

‘Invalid Sample’

Possible Cause:
e If the instrument detects a quick increase in alcohol concentration followed by a
drop from the maximum value, i.e. ‘mouth alcohol,” the above message is given.

Potential Solutions:
e If you are going to retest the subject, you are required to repeat the 20 minute
deprivation period and
¢ You will need to use a new mouthpiece.
¢ If this message is repeatedly displayed, you may need to obtain a blood sample.
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Possible Cause:

Intoxilyzer 9000 Informational Messages

‘Range Exceeded’

Department of Health

Intoxilyzer - Alcohol Analyzer

Model 2000 SN 80-002030
01/20/2016 10:28

Case Iden No = RANGE EXCEEDED
Sub Name = JOHN

A

DOE
Sub DOB =01/01/1880
Sub Driv Lic = 123

State of Issue = KS

Rrrest Officer = BREATH PROGRAM
Inst Operator = BREATH PROGRAM
Operator Cert No. = 44444

Deprivation Period Began = 08:00
Test g/210L BrAC Time
Bir Blank 0.000 10:30
Diagnestics Passed 10:30
Rir Blank 0.000 10:31
EXt Std Check 0.078 10:31
Air Blank 0.000 10:32
Subject Test BNG™ 10:32
Air Blank 0.000 10:33

*Range Exceeded

Doy

BREATH PROGRAM

This message is given when the breath alcohol concentration exceeds the
maximum measured by the instrument.

Potential Solutions:

If the subject is experiencing medical problems have them evaluated by medical
personnel and obtain a blood sample.

If this message is repeatedly displayed you may need to notify your
agency/device custodian.
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Possible Cause:

Intoxilyzer 9000 Informational Messages

Potential Solutions:

‘Purge Failure’

Department of Health

Intoxilyzer - Alcohol Analyzer

Model 9000 SN 90-002030
01/20/20186 10:11

Case Iden No = PURGE FAIL
Sub Name = JOHN

A

DOE
Sub DOB = 01,/01/1%%0
Sub Driv Lic = 123

S5tate of Issue = KS
Arrest Officer = BREATH PROGRAM
Inst Operator = BREATH PROGRAM

Operator Cert MNo. = 44444
Deprivation Period Began = 08:00
Test g/210L BrAC Time
ARir Blank 0.000 loila
Diagnostics Passed 10:14
Air Blank 0.000 10:14
Ext Std Check 0.078 10:14
Air Blank 0.000 10:15
Subject Test 0.108 10:16
Air Blank PUR* 10:16

*Purge Failure

By

BREATH | PROGRAM

The instrument detected a certain level of ethanol in the sample chamber at the
end of the air blank.

Make sure the subject is not too close to the breath hose after supplying their

sample.

Ensure the mouthpiece has been removed from the breath hose.

Ventilate the room by whatever means possible.
Repeat the subject test- no new deprivation period needs to be performed as

long as the subject was continually in your immediate presence.

You may need a new mouthpiece.

If this message is repeatedly displayed you may need to notify your

agency/device custodian.
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Intoxilyzer 9000 Informational Messages

Cylinder Below Minimum

Possible Cause:
e This message may be given by the instrument when one of these conditions
OCCuUrs:
o The cylinder is no longer tight to the regulator, or
0 The regulator cables are not attached at the back of the instrument or
0 The pressure in the dry gas cylinder is below the minimum needed by the
instrument
1. The instrument will alert you once the pressure in the cylinder
reaches 50 PSI
2. Once the instrument reaches 25 PSI, the Intoxilyzer 9000
instrument will disable itself and no testing can occur

Potential Solutions:
e Check to ensure the cylinder is snug to the regulator.
e The regulator cables need to be reattached to the instrument. You may need to
contact your agency/device custodian.
e The dry gas cylinder on the back of the instrument may need to be changed if the
pressure is low or the instrument has disabled itself.
¢ You may need to contact your agency/device custodian to change the cylinder.

Diagnostic Fail

Possible Cause:
¢ The instrument conducts a diagnostic check whenever it goes into the ‘Ready’
mode and during the Kansas Approved Sequence. If this message is displayed,
the instrument determined that it cannot conduct a test at that time.

Potential Solutions:
e You may rerun the subject’s test- no new deprivation period needs to be
performed as long as the subject was continually in your immediate presence.
¢ If this message is repeatedly displayed, notify your agency/device custodian.
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