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The Tobacco Control Legal 
Consortium 

A national legal network 
supporting tobacco control policy 
change.  



Tobacco Law Centers 

California 

Minnesota 

Michigan 

Massachusetts 

Maryland 

New York 



Who We Serve: 

• Public health advocacy organizations and 
community coalitions 

• Public health officials 

• Elected officials 

• City and county attorneys 

• Private attorneys and individual  
citizens 



What We Do: 

• Policy development 

• Litigation support 

• Legal research, analysis, and 
interpretation  

• Education and training 
 
Representation Lobbying 

Presenter
Presentation Notes
We serve you by offering four basic types of support.
Assisting communities or local departments of health with developing a variety of tobacco control policies; such as help communities who are developing regulations to address the explosive growth of e-cigarettes
We occasionally help with preparing amicus briefs, or friend of the court briefs, in cases that are important to tobacco control issues
We also provide general legal research and analysis on a wide range of topics
We prepare written materials, such as the one I will be mentioning at the end of the presentation,
And we do training at conference, such as this
�One of which is what we are doing today….Education and Training….

Two things we do not do, however; we do not act as any entity’s legal representative, nor do we lobby.



Secondhand Smoke and 
Multi-Unit Housing 

Topics 
• Justification 

• Federal and state laws 

• Legal considerations 

• Implementation and enforcement 

• Public policy options 

• Special topics 

 
 

 



Justification – Health 



Justification – Air movement 



Justification - Costs 



Justification – Fire Risk 



Justification – Resident Demand 

Surveys 
• Demonstrate preference for smoke-

free policies (Community) 

• Determine extent / severity of 
secondhand smoke intrusion 
(Community / Property) 

• Alert residents to possibility of 
upcoming change (Property) 

 



Outreach 

Property management companies 
 



Outreach 

Landlord Associations 
 

Presenter
Presentation Notes
Meetings / Trade Shows



Outreach 

National Association of Housing and 
Redevelopment Officials 
 

Presenter
Presentation Notes
Meetings / Trade Shows



Federal Government Position 

• Surgeon General 
Call to Action - 
2009 

 
 
• HUD Healthy 

Homes Strategic 
Plan - 2009 
 



Public Housing – 2009 / 2012 

• Susceptible 
populations 

• Fire risk 

• Maintenance 
costs 

 



Section 8 Project-Based  
2010 / 2012 

• Section 8 

• Senior 
Housing 

• Housing for 
Disabled 

• Not Vouchers 



Rural Development 2008 / 2012 



CDC Healthy  
Homes Manual 

Smoke-Free Policies 
in Multi-Unit Housing 



HUD Toolkits 

Smoke-Free 
Policies for Public 
and Multi-Family 
Housing 

• Resident and 
Property Owners 
versions 



HUD Action Guide - 2014 



Federal Law 

• Current federal law and smoking 
in rental apartment buildings 
 

– No federal law prohibits smoke-free 
buildings 
 

– No indefinite “grandfathering” 
required 
 

– Disability statutes / Reasonable 
accommodations 
 



  

State & Local Laws 

 Voluntary Smoke Free Policies are legal in 
every state 
 

 State Clean Indoor Air Laws/  
Smoke Free Indoor Air Acts:  

 Indoor common areas of rental apartment buildings; 
sometimes condominiums 

 Prohibits smoking in indoor public places (sales offices) 
and places of employment (property management office 
and maintenance areas) 

 Generally does not control for drifting smoke 

 
 

 



  

State & Local Laws 

 Utah 
 Secondhand smoke is a nuisance 

 California 
 Law reinforcing legality of smoke-free policies 

 Cities / Counties (California only) 
 Prohibits smoking in individual units 

 Cities / Counties  
 Set-backs from entrances and air in-takes 

 

 

 

 



Prohibited Smoking Areas in Multi-Unit 
Housing 

• Common areas of multi-unit housing, including 
condominiums 

• Places of employment (rental office, utility rooms) 

• Public place (show units) 

 
Act does not control drifting smoke. 

 
 

Kansas Indoor Clean Air Act 



Kansas Local Laws 



Legal Issues 



Accommodations 

Mobility limited individual?   Probably not 
 

• “To show that a requested accommodation may be necessary, 
there must be an identifiable relationship, or nexus, between the 
requested accommodation and the individual’s disability.” 
HUD Occupancy Handbook, Civil Rights and Nondiscrimination Requirements. 
 

Mental health accommodation request?   Probably not 
• “Nothing…requires that a dwelling be made available to an 

individual whose tenancy would constitute a direct threat to the 
health or safety of other individuals.”  
Fair Housing Act, 42 U.S.C. 3604(f)(9). 

 



Discrimination 

• Is it discriminatory to designate an entire 
building or campus as smoke-free or 
tobacco-free? No 

 

– Smoking or use of tobacco is not a protected activity or right 

– A smoker is not a protected category 

– Individual’s addiction to nicotine is not a disability 

Recommendation: implement policy based on activity (smoking) 
and not individual’s status. 



Legal Risks of  
Allowing Smoking 

• What are a property owner’s 
potential risks if the property 
is designated as smoking-
permitted? 
 

 – Nuisance, warranty of habitability 

– Disability claims 

– Negligence, failure of duty to warn 

 



Legal Liabilities of  
Going Smoke Free 

• What are a property 
owner’s liabilities if the 
building is designated 
smoke-free? 

 
 
 

 

– No cases have found landlord liable for not ensuring 
smoke-free environment  

– Best effort to provide smoke-free environment 

– Some responsibility on residents  

 
 



Subsidized Housing 

• Notice Requirements 

• Housing Authority 
review of policy 

• Lease versus House 
Rules 

• Grandfathering not 
required 



Subsidized Housing 

• Enforcement 

• Serious or repeated 
violations of material 
term of lease 

• “Good cause” 

 • Availability of eviction action confirmed by 
HUD memos 

• Grievance process 



Subsidized Housing 

Enforcement Case Summary 
 



Factor Comparison Chart 



Common Interest Communities 

• Condominiums, cooperatives, 
planned communities 

• Kansas Uniform Common 
Interest Owners Bill of Rights 
Act, K.S.A. 58-4601 et seq 

• Movement behind rental 
properties 

• Likely to take longer to 
implement 

 
 



• Prepare everyone 

• Document everything 

• Enforce every violation 
 

Implementation & 
Enforcement 



Prepare everyone 
 

• Distribute information 

• Have presentations and/or 
meetings 

• Conduct a survey 

• Provide generous notice 

Prepare everyone 



• Use written lease 
addendum 
― Regardless of size of 

property 

Document Everything 

• Make it comprehensive  
― Include all provisions 
― Make it clear and easy to understand 
― Document exceptions / grandfathering 
― Include enforcement steps 

 



• Enforcement Steps 

Lease Addendum 



• Evidence 

Lease Addendum 



Promptly –  
• Enforce in a timely manner  

 

Uniformly 
• Impose the same penalties on everyone 

 

Consistently 
• Always enforce the penalties 

 

Enforce every violation 



If a violation occurs…gather the 
evidence 

• Identify willing witnesses 

• Document violations 

• Follow legal notice  
requirements and 
inspect the apartment 

Enforcement 



General Recommendations 

• Try to avoid grandfathering current 
smokers 

• Implement policy on activity of smoking 

• Document policy and enforcement steps 

• Enforce smoke-free policy consistently 



Special topics 

• Medical marijuana 

• Electronic cigarettes 

• Incense 

• Insurance 



Medical marijuana 

• HUD Memos (1999, 2011)  



Medical marijuana 

• Marijuana is still federally controlled substance 

• Federal law preempts local law 

• Housing authorities cannot admit current users of 
medical marijuana 

• Housing authorities cannot grant reasonable 
accommodation requests for use of medical 
marijuana 

• Housing authorities have discretion on treatment of 
existing residents using medical marijuana 

 
 



Electronic Cigarettes 

• No regulated by the FDA 
 
• Component materials are 

not fully known 

• Can cause confusion with 
enforcement 

• Can pose role-modeling 
issue 

• Presents poison risk 



Incense 

• Use of incense poses health and 
safety risks, like smoking 

• Existing smoke-free housing policy 
definitions of smoking may cover 
incense  

• Restrictions on incense would likely not be 
discriminatory of religious practices 



Insurance 

• Limited standard offering of discount 
• Pollution exclusion 



Public Policy Options 

• Disclosure 

• Nuisance 

• Low income housing tax 
credit 

• Rental licensing incentives 

 
 



Disclosure 

• Informing renters of smoking 
policy prior to rental  

• Prevention for tenants 

• Education for landlords 

 
 Oakland, CA; Buffalo, NY; Duluth, MN; Maine and Oregon 



Disclosure 

Benefits 
• Broad-based effect 
• Not a mandate 
• May have housing association support 
• Educational 

 
Challenge 
• May not result in any smoke-free policies 
• Hard to assess effectiveness 
• Enforcement 



Nuisance 

Establish SHS as a nuisance 
• Broad-based effect 
• Not a mandate 
• Educational 

 
Challenge 
• May not result in any smoke-free 

policies 
• Solutions are one at a time 
• Costly for residents to bring case 

Utah example; no cases have used the statute 



Low Income Housing Tax Credit 

Low Income Housing Tax Credit Program 
(Section 42) 

• Can be used to provide financial incentive to 
adopt smoke-free policies 

 



Policy Options 

• Benefits 
 Broad-based effect 
 Long-term 
 
• Challenges 
 May not result in any policies 

 
 

Rental license Incentives 



Resources 

Tips &  Tools 
 
Archived Webinars 
 
Fact sheets 

 
 



Resources 
l 

www.publichealthlawcenter.org 



Contacts 
Tobacco Control Legal Consortium 

www.tclconline.org 
Maggie Mahoney 
(651) 290-7514 

maggie.mahoney@wmitchell.edu 
 
 

Public Health Law Center 
www.publichealthlawcenter.org 

Warren Ortland 
(651) 290-7539 

warren.ortland@wmitchell.edu  
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