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The Tobacco Control Legal 
Consortium 

A national legal network 
supporting tobacco control policy 
change.  

Presenter
Presentation Notes
The Tobacco Control Legal Consortium is a network of lawyers with the mission of supporting tobacco control policy.



Tobacco Law Centers 

California 

Minnesota 

Michigan 

Massachusetts 

Maryland 

New York 

Presenter
Presentation Notes
This network consists of attorneys throughout the country, including attorneys from non-profit legal centers in six states.  (California, Minnesota, Michigan, New York, Massachusetts, and Maryland).Consortium activities are coordinated by the Public Health Law Center, located in St. Paul, MN.  The Consortium provides legal technical assistance to advocates and organizations from the 44 states that do NOT have a legal center focusing on tobacco law issues.



Who We Serve: 

• Public health advocacy organizations and 
community coalitions 

• Public health officials 

• Elected officials 

• City and county attorneys 

• Private attorneys and individual  
citizens 

Presenter
Presentation Notes
People like you. People on the forefront of tobacco control efforts around the country.  As it indicates, we do help private citizens, but just by providing information; we do not litigate or provide legal advice.



What We Do: 

• Policy development 

• Litigation support 

• Legal research, analysis, and 
interpretation  

• Education and training 
 
Representation Lobbying 

Presenter
Presentation Notes
We serve you by offering four basic types of support.Assisting communities or local departments of health with developing a variety of tobacco control policies; such as help communities who are developing regulations to address the explosive growth of e-cigarettesWe occasionally help with preparing amicus briefs, or friend of the court briefs, in cases that are important to tobacco control issuesWe also provide general legal research and analysis on a wide range of topicsWe prepare written materials, such as the one I will be mentioning at the end of the presentation,And we do training at conference, such as this�One of which is what we are doing today….Education and Training….Two things we do not do, however; we do not act as any entity’s legal representative, nor do we lobby.



Topics 

• Federal law and preemption 

• Local Authority 

• Strategies 

• Examples 

• Resources 

• Q & A 



Federal Law 

Family Smoking Prevention and 
Tobacco Control Act (2009) 

Presenter
Presentation Notes
In 2009, the Family Smoking Prevention and Tobacco Control Act was passed and signed into law by President Obama.  This law gave the Food and Drug Administration the authority to regulate tobacco products



Federal Law 

Family Smoking Prevention 
and Tobacco Control Act 

• Preserves authority of state 
and local governments to  
regulate in certain areas 

• Only preempts local action 
in a few areas 
– Product standards 
– Warning notices 

 



Preemption 

Nothing in this act shall prevent any city or county from 
regulating smoking within its boundaries, so long as 
such regulation is at least as stringent as that imposed 
by this act.  
 
No city or county shall adopt any ordinance, resolution 
or regulation, and no agent of any city or county shall 
take any administrative action, governing the purchase, 
transfer, ownership, storage, carrying on one's person 
or transporting of firearms or ammunition, or any 
component or combination thereof 

Presenter
Presentation Notes
Express preemption is show in these two examples from Kansas statutes.  The top one is language from the Kansas Indoor Clean Air Act.  The second is language from a gun control statute.Preemption can also be implied.  If the state is considered to have regulated extensively in an area, a court may determine that the state has occupied the field of regulating in that area.  This may be the case in some areas of some of the regulation that we discuss.  We strongly encourage you to check with your local counsel to determine if preemption exists for certain topics.  Local counsel should also be consulted on whether localities have the authority to act in certain areas.  Generally 



Local Authority 

Dillon’s Rule 
Localities only have powers 
expressly granted to cities 
and counties by the state 

 
Home Rule 

Localities have been given 
broad authority to act on their 
own (Kansas; for cities and 
counties) 

Presenter
Presentation Notes
Local counsel should also be consulted on whether localities have the authority to act in certain areas.  Generally authority is granted by state constitution or state law to local units of government, 



Local Authority 

Presenter
Presentation Notes
Express preemption is show in these two examples from Kansas statutes.  The top one is language from the Kansas Indoor Clean Air Act.  The second is language from a gun control statute.Preemption can also be implied.  If the state is considered to have regulated extensively in an area, a court may determine that the state has occupied the field of regulating in that area.  This may be the case in some areas of some of the regulation that we discuss.  We strongly encourage you to check with your local counsel to determine if preemption exists for certain topics.  Local counsel should also be consulted on whether localities have the authority to act in certain areas.  Generally 



Regulatory – Retail Environment 

• Licensing 

• Restricting sale of certain products 

• Advertising & Marketing Restrictions 

• Retail environment 

• Youth access updates/enhancements 
 

 
 

Presenter
Presentation Notes
To follow-up on Kevin’s presentation, I am going to review several additional approaches to regulating new tobacco products or electronic smoking devices.  Included in this section are laws relating to smoke-free or tobacco-free places of work and public places; restrictions on the sale of certain types of products; approaches to controlling the advertising and marketing of products; regulation of the retail environment to control access to tobacco, and pricing options.



Retail Licensing 

Require licenses and licensing fee to sell new 
tobacco or electronic devices 
 

Presenter
Presentation Notes
State and local laws governing the retail sale of tobacco products.  Licensing regulations can help control the number and density of tobacco sales outlets.  Caps on licensing



Regulating Retail Outlets  

Restriction the number of retail outlets or the 
location through zoning 
 

Presenter
Presentation Notes
Advocates can work with jurisdictions to regulate the number and/or location of retail outlets, for all types of tobacco products and/or vape shops, in their area.  This can be done through licensing regulations or through zoning codes.  This could restrict the placement of stores (in primarily residential areas; near schools); the density of stores (limit on the number of licenses issued in a certain area)Proximity to schools



Sales Restrictions 

Pharmacies and Health 
Care Service Providers 

 

Presenter
Presentation Notes
Using the example of CVS Pharmacy, advocates would work with local pharmacies to get them to voluntarily adopt a policy of not setting tobacco products in their stores.  San Francisco passed an ordinance prohibiting the sale of tobacco products in pharmacies in the city.  This approach could also be used with other health care service providers.  Many health care providers are implementing tobacco-free policies for their entire corporate campus.Some cities in Boston



Sales Restrictions 

Pharmacies and Health Care Service 
Providers 

 

Presenter
Presentation Notes
Using the example of CVS Pharmacy, advocates would work with local pharmacies to get them to voluntarily adopt a policy of not setting tobacco products in their stores.  San Francisco passed an ordinance prohibiting the sale of tobacco products in pharmacies in the city.  This approach could also be used with other health care service providers.  Many health care providers are implementing tobacco-free policies for their entire corporate campus.Some cities in BostonLitigation possibility



Age Restrictions 

Family Smoking Prevention and Tobacco 
Control Act: 
Minimum purchase age of 18 
 
Kansas Statutes: 
Minimum age for sales of cigarettes, electronic 
cigarettes and tobacco products: 18 years old. 
- KSA 79-3321 

 

Presenter
Presentation Notes
Another youth access strategy is to raise the minimum purchase age for tobacco products and to ensure that the new tobacco or electronic products are included in any minimum pricing laws.As Kevin mentioned, New York City has raised the age to purchase tobacco to 21.  Several cities in Massachusetts have done the same.  Other states have raised the age to 19.  One concern that has been raised for rural counties in Minnesota is that jobs for youth are scarce and this may eliminate some opportunities.  But it also may reduce the possibility of peer pressure to get cigarettes for friends.



Age Restrictions 

Raise minimum 
purchasing age 
 
Establishing / raising 
minimum age for 
handling sales of 
tobacco products 

 

Presenter
Presentation Notes
Another youth access strategy is to raise the minimum purchase age for tobacco products and to ensure that the new tobacco or electronic products are included in any minimum pricing laws.As Kevin mentioned, New York City has raised the age to purchase tobacco to 21.  Several cities in Massachusetts have done the same.  Other states have raised the age to 19.  One concern that has been raised for rural counties in Minnesota is that jobs for youth are scarce and this may eliminate some opportunities.  But it also may reduce the possibility of peer pressure to get cigarettes for friends.



Age Restrictions 

Resource: 
 

Presenter
Presentation Notes
Another youth access strategy is to raise the minimum purchase age for tobacco products and to ensure that the new tobacco or electronic products are included in any minimum pricing laws.As Kevin mentioned, New York City has raised the age to purchase tobacco to 21.  Several cities in Massachusetts have done the same.  Other states have raised the age to 19.  One concern that has been raised for rural counties in Minnesota is that jobs for youth are scarce and this may eliminate some opportunities.  But it also may reduce the possibility of peer pressure to get cigarettes for friends.



Pricing 

Establish minimum price for new tobacco or 
electronic products 

• Reduce attractiveness of novel products 
 

Presenter
Presentation Notes
Try to structure the price so that it does not end up pushing consumers to a particular set of products.



Pricing 

Prohibit price reductions by coupons for multi-
pack offers 

 

Presenter
Presentation Notes
Reiteration of this in a savings clause



Coupons – Providence, RI 

Prohibit price reductions by coupons and 
special offers 

 

Presenter
Presentation Notes
The restrictions were challenged by the tobacco retailers and the tobacco industry claiming that the laws were unconstitutional or preempted, but the courts did not agree.  The same was true in New York City which enacted similar ordinances.



Packaging Restrictions 

Minimum pack / package size for products 
 

Presenter
Presentation Notes
Some cities have initiated a pricing strategy of requiring a minimum pack size or unit size for tobacco products.  



Restrict certain types of products 

Flavored tobacco 
products including 
electronic cigarettes 

 

Presenter
Presentation Notes
Some cities have initiated a pricing strategy of requiring a minimum pack size or unit size for tobacco products.  



Restrict certain types of products 

New York City 
 

Presenter
Presentation Notes
Some cities have initiated a pricing strategy of requiring a minimum pack size or unit size for tobacco products.  



Product Placement / Access 

Locked cases / behind the counter 
 

Presenter
Presentation Notes
Another youth access strategy is to adopt measures to ensure controlled access to the products so that youth do not get the products



Sampling 
No free samples of any tobacco product or 
electronic delivery device 

 

Presenter
Presentation Notes
The Federal Tobacco Act allows for some free sampling of smokeless tobacco under certain conditions.  Local advocates could work to eliminate that exception and to ensure that free samples are not allowed for the new tobacco products, or for electronic devices.



Advertising 

State / Local 
• Reasonable time / place and manner 

restrictions 
 

Presenter
Presentation Notes
The federal law permits reasonable restrictions on advertising, but any efforts in this area are likely to face a challenge from the tobacco / e-cigarette industry on First Amendment grounds.  As long as the restrictions are “reasonable” and not overly broad, they should withstand a challenge, but it can be expensive and time-consuming.



Advertising 

Content neutral advertising restrictions 
 

Presenter
Presentation Notes
Another approach to restricting signage and advertising in the retail environment is to pursue restrictions on the amount of space on convenience store windows that is covered by signage.  St. Paul, MN.Would apply to all signage.Justification could be based on public safety; crime reduction and / or aesthetics, neighborhood quality improvement



Shame Law 

Post signage indicating violations 

Presenter
Presentation Notes
Another approach to restricting signage and advertising in the retail environment is to pursue restrictions on the amount of space on convenience store windows that is covered by signage.  St. Paul, MN.Would apply to all signage.Justification could be based on public safety; crime reduction and / or aesthetics, neighborhood quality improvement



Caution 

Prohibiting certain kinds of promotion or 
advertising 
• Power walls 

 

Presenter
Presentation Notes
Another approach to restricting signage and advertising in the retail environment is to pursue restrictions on the amount of space on convenience store windows that is covered by signage.  St. Paul, MN.Would apply to all signage.Justification could be based on public safety; crime reduction and / or aesthetics, neighborhood quality improvement



Caution 

Compelling Speech 
• Point of sale 

warnings 

• Violation of federal 
law 
 

Presenter
Presentation Notes
Another approach to restricting signage and advertising in the retail environment is to pursue restrictions on the amount of space on convenience store windows that is covered by signage.  St. Paul, MN.Would apply to all signage.Justification could be based on public safety; crime reduction and / or aesthetics, neighborhood quality improvement



Public Health Law Center 

www.publichealthlawcenter.org 
 

Presenter
Presentation Notes
The Public Health Law Center and the Tobacco Control Legal Consortium have numerous resources on the range of topics that have been discussed today.  Here is the URL for the Public Health Law Center, and this is our home page.  



Resources 

Fact sheets / Tips & Tools 
 
 

Presenter
Presentation Notes
The Tobacco Control Legal Consortium has different types of publications that are directed towards different audiences.  Here is a picture of a policy brief on smoke-free foster care; this can be used to educate stakeholders on the issue.  The other is what is called a legal synopsis on licensing options.  The law synopsis reviews legal options to address tobacco control issues.



Resources 

Archived Webinars 
 
 

Presenter
Presentation Notes
The Tobacco Control Legal Consortium also has several archived webinars on a variety of tobacco control topics.  Here is a recent one on the regulation of electronic cigarettes.



CounterTobacco 

Mapping & Store Audits 

Presenter
Presentation Notes
The Public Health Law Center and the Tobacco Control Legal Consortium have numerous resources on the range of topics that have been discussed today.  Here is the URL for the Public Health Law Center, and this is our home page.  



Contacts 
Tobacco Control Legal Consortium 

www.tclconline.org 
Maggie Mahoney 
(651) 290-7514 

maggie.mahoney@wmitchell.edu 
 
 

Public Health Law Center 
www.publichealthlawcenter.org 

Warren Ortland 
(651) 290-7539 

warren.ortland@wmitchell.edu  
 

 
 

 

Presenter
Presentation Notes
Here is the contact information if you have questions.  The primary initial contact would be to our Deputy Directory, Maggie Mahoney.  If your question relates to housing, I am the primary contact.Thank you.
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