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Compliance is
the goal . ..

ENFORCEMENT IS JUST A TOOL TO
GET IT.




Why Enforcement?

#1: Respect for Rule of Law




Why Enforcement?

H#H2: Protect Communities:

Reduce pollution and stop noncompliance




Why Enforcement?

#3: Level playing field for those who play by the rules




Why Enforcement?

#4: Remedy the harm caused by the violation




Why Enforcement?

#5: Deterrence
- Deter the violator

- Deter others



Enforcement Cases

1. Injunctive relief: Stop the harm/get in compliance

2. Mitigation: Address the damage casued by the violation

3. Penalty: Level playing field plus deterrence
> Economic benefit

o Gravity

4. Supplemental Environmental Projects



EPA Enforcement Role In
Delegated States

States - primary day-to-day implementation of most Clean Water Act,
Clean Air Act, RCRA programs

EPA - ongoing responsibility to ensure adequate implementation

o Congress mandated role for EPA in permitting, enforcement, and standards
° Ensure base level of protection for al citizens

Core level of independent federal presence -
inspections/enforcement



EPA Enforcement Role

National and Regional Priorities/Initiatives
Gaps in state programs: resources, expertise, will

Interstate issues
o pollution across state lines
° companies operating in multiple states



EPA Enforcement Role

EPA Direct Enforcement Programs:
° Tribal

Wetlands

CAA Section 112r

TSCA Lead Paint

FIFRA

OPA/SPCC

States w/o delegated program authority

(¢]

(¢]

o

(¢]

(¢]

(¢]



Our Principles

Focus on environmental harm

Balance across region and across sectors
Proportional and predictable enforcement (“fair”)
Consistent and credible presence

Ensure environmental justice

Promote SEPs



Proportional and Predictable

(“Fair and Consistent”’)

We strive in each case to use the
right enforcement tool for each
case, considering:

LICENSE
SUSPENSION

. . . / CRIMINAL PENALTY
o Seriousness of the violation

° Size, sophistication, and / CIVIL PENALTY
compliance history of violator /

WARNING LETTER

/ PERSUASION




Proportional and Predictable

(“Fair and Consistent”’)

We strive in each case to :

Be consistent
o penalty policies

o penalty panels
° management review

Uﬁ? pre-filing negotiations in most cases, to allow for consideration of
all facts

Consider ability to pay when appropriate



EPA Region 7 RCRA Enforcement:
2014

EPA conducted 183 RCRA inspections

(e]

About 50% of those in lowa

(¢]

75% of those inspections (138 ) documented RCRA violations

(e]

12 penalty actions

(e]

Total Penalties: Approx $350,000

Vast majority of facilities found to be in violation returned to compliance
without formal enforcement or penalty



Focus on Biggest Sources: Coal-fired Power
Plants

In lowa, Missouri, Kansas, and Nebraska:

(¢]

70% of our electricity comes from coal-fired power generation

o

90% of our coal-fired units are over 30 years old

(¢]

Only 30% have advanced NOx controls (SCR/SNCR)

(¢]

Only 35% have SO2 scrubbers


Presenter
Presentation Notes
Our region:  Heavy reliance on old, coal-fired poer plants without controls

Iowa:   62% from coal.

Good news:   25% from wind, and rising

Iowa:   Ranks 14th in nation in SO2 emissions overall; and on a per kwh basis, Iowa ranks 6th.   Among top quarter in NOX and carbon dioxide emissions as well.   

                


Enforcement: Air Pollution

Interstate Power & Light

= Company’s coal-fired power plans to
invest $620 million to control pollution
and meet stringent emission rates for
SO2 and NOx.

= Will spend $6 million on environmental
mitigation projects.

U.S. ENVIRONMENTAL PROTECTION AGENCY



Protecting Communities:
Alr Toxics

Smaller sources with localized
community impacts

Tank farms

Landfills

Flaring

Sources contributing to NAAQs
attainment concerns


Presenter
Presentation Notes
6 criteria pollutants:  regulatated through NAAQS program

188 HAPs.

About 90 specific source categories.   

Agency has promulgated technology based rules for all of those sources over last 25 years.   Limits in permits.    Now moving to enforce those.   

Above are our priority areas
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Example of a Priority Area in NW IA
Based on Watersheds and CAFO numbers
1360 Square Miles - 290 facilities


Level Playing Field, Deterrence:
U.S. vs. STABL

U.S. vSTABL: $2.3M penalty for
CWA violations

° Pretreatment case involving
Lexington, NE meatpacker

> $1.15M economic benefit, S1.15M
gravity

o “Stabl’s violations were serious . . .the
Court concludes that a civil penalty in
an amount twice Stabl’s economic
benefit will serve the interests of
justice and help deter others from
engaging in similar non-compliance




EPA Direct Implementation:
CAA 112r
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12500 facilities regulated nationwide

2400 facilities in region 7


80% of them are ammonia handling facilities

Only inspect about 5% a year


Chemical Risk: CAA 112r
Priorities

Priorities:

> High risk facilities
> Near population exceeding 100,000 people
° Hazard index greater than or equal to 25
o Significant prior accidental releases

o Refrigeration and Agriculture Sectors
> Handle, process or store > 10,000 pounds anhydrous ammonia



Criminal Enforcement

Knowing violations

False statements

Harcros Case:
° No storage permit

° 2006 internal company inventory of
lab wastes needing to be disposed

° Subsequent inspections/search
warrant found same wastes on site

o Some highly hazardous, including
phosgene solution

> Rusted corroded containers,
incompatibles, lack of labels

> Guilty plea 9/25/14: lllegal storage
w/o permit

$1.5M penalty

o



Compliance and Enforcement Challenges

*Noncompliance

=Information gaps

=Larger universe of regulated facilities

=Budgets declining -

U.S. Environmental Protection Agency
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Presentation Notes
I talked about progress we have made

But we also know  - through our ambient monitoring of air and water, and our inspection and enforcement work, that we have some significant pollution problems left, and that we have sectors where noncompliance is pretty high.   

We also know that there is a lot about compliance rates that we don’t know.   Because, frankly, our regulatory model isn’t really well designed to enable us to know who is in compliance and who isn’t.   Rules tend to be largely self implementing, where facilities step forward to get a permit, get limits or have to develop a plan of some sort, and then decide on their own how to meet those limits or what should be in that plan.   We rely a lot on assumptions like emissions factors to estimate things, and we rely on calculations and engineering plans to achieve compliance, often without really measuring or monitoring how well they work.   Facilities do own monitoring and recordkeeping, with little monitoring in some cases;  and what monitoring there is, sometimes doesn’t get reported to anyone.  If there is reporting, it goes to the DEQ or EPA, and rarely to the public.    Facilities keep their records, sit back and see if an inspector shows up.   Without that inspection , we don’t really know who is in compliance and who isn’t.   Like IRS used to be, where the 5-10% audit where the taxman came and looked through your records was the thing you worried about.  Think about CAFOs and NMPs.  Lots of calculations . . . Stormwater and SWPPPs . . . . Flares . . .emissions factors and assumptions of combustion, no actual monitoring.   RCRA, still largely a paper system in many states 

And a corollary to all this is not just that we don’t know compliance rates.   We often don’t know very often what pollutants are present in the community.  

So couple that with the fact that the universe of regulated facilities has in some areas risen dramatically.   Stormwater, 112 risk management program, and the MACT standards are three examples of that, where new regulations in the 1990s added many thousands of facilities that need to be inspected for compliance to our workload.

And while the universe has gone up, resources are going down.   Agency – gone from 18000 to 15000 in last few years, 10% walked out door last spring in buyout.  State in similar situation.  

So we are asking ourselves a long overdue question:   IS there a better way?   Do we need to rethink this basic facility by facility inspection model?  DO we need to try something different?  





Technology Paradigm Change

Credit: CitiSense Air Quality Monitoring Mobile Sensors, University of California, San
Diego, Jacobs School of Engineering. See:

http://ucsdnews.ucsd.edu/pressrelease/small _portable sensors allow users to _monitor

exposure to pollution _on thei
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Well, a lot has changed in recent years.  IT revolution.   Environmental monitoring technology changing rapidly.

Citizen hand-held sensors coupled with smart phones:

   Handheld citizen air Quality Monitor

   Digital Environmental Sensors for Temp, Humidity,
   Pressure, with GPS

   Electrochemical sensors for:
            CO 1ppm
            NO2 20 ppb
            O3 10 ppb

Real time environmental data in public’s hands
Quite a change from once a month data collected by a facility, recorded on a piece of paper, and put in a drawer until an inspector shows up.

Envtl regulation field slow to adopt technology.   Question:   Can we catch up, and use technology to solve some of our challenges?



http://ucsdnews.ucsd.edu/pressrelease/small_portable_sensors_allow_users_to_monitor_exposure_to_pollution_on_thei
http://ucsdnews.ucsd.edu/pressrelease/small_portable_sensors_allow_users_to_monitor_exposure_to_pollution_on_thei

Technology Opportunities

Advances in information and monitoring technologies:
» “make the invisible visible”
» inform industry, government, and the public
» Enhance ability to prevent, reduce, treat or avoid pollution
>

drive compliance through transparency and accountability

U.S. ENVIRONMENTAL PROTECTION AGENCY
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SO the idea of Next Generation Compliance is to use advances in monitoring and IT that make it possible for us to make progress in dealing with pollution with less resources. ��The basic idea is that real-time monitoring . . .coupled with electronic reporting and transparency  - - - - can be a powerful in changing behavior.   The aim is to pairi up advances in monitoring science, computer science, and behavioral science to improve compliance .   

Because really, in the end, what we are trying to do with rules and compliance is cause people to behave a certain way, and not behave other ways.   We are trying to change behavior.   

So let’s go though some specific things we are trying to do.

Let me give you a few real world examples.   Cell phone data.   Joint bank accounts.   School grades.    Speeding.   

So imagine your city wastewater provider, had to have flow meters on their known raw sewage overflow points, and have an ambient water quality monitoring network on city streams, and had to tell you in a real-time report they provided to you the frequency and volume of overflows they have, the number of basement backups they have, and the levels of bacteria in city streams.   I think they are far more likely to be proactive in addressing those issues than they are now, when none of that monitoring is conducted, let alone made public.   

Stormwater – BMP inspection and maintenance.  SPCC and 112r tank integrity checks.    

We all behave differently when we KNOW someone is watching, and especially if we know a lot of people are watching.  It’s human nature.   So the key here is taking advantage of how the world has changed, and marry up new monitoring technologies, with real-time reporting and transparency.   We might be able to improve compliance with less resources.   


Advanced monitoring technologies

= Real-time monitoring —
knowing about pollution as
it’s happening

= Facility feedback loops —
preventing pollution before it
happens

00X

N
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= Fenceline monitoring

= Community monitoring

[ Re mote sen Si n g Passive diffusion tubes can be placed at a facility’s
boundary and is a low-cost way to measure air
toxics

U.S. ENVIRONMENTAL PROTECTION AGENCY
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Good for facility.   See problems early.

Good for communities.

Good for government.   See where problems are.   And see where they aren’t  


Advanced monitoring: Flaring Enforcement
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In both of these cases, the facilities assumed a 98% combustion efficiency and reported the estimated VOC emissions of 453 and 123 TPY (in BLUE on the chart). 

PFTIR monitoring showed that actual emissions (in RED on the chart) were 25 times higher at Marathon and 10 times greater at BP Whiting than the estimates by the companies due to lower actual combustion efficiencies. 


Electronic reporting

= Ohio NPDES e-reporting
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U.S. ENVIRONMENTAL PROTECTION AGENCY
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As people pay more attention to data, its quality and accuracy tend to improve.��Once companies know how their information is shared, compliance increases.

E-reporting would give us more information about the whole universe, and help us to identify / target the biggest problems.  ��Better, more accurate data, with fewer errors introduced through data entry.  ��Provide higher-quality data, faster, to improve accessibility and transparency to the public, so they can more clearly understand the environmental challenges in their own neighborhoods.���For example, the graph shows the decrease in permit violations after requiring NPDES permittees to electronically reporting discharge monitoring reports. 
As e-DMR reporting usage increased, violations decreased by 50% in the first year after implementation.  
The automated compliance checks reduced reported errors from 50,000 to 5,000 per month
As the need for data entry and error checking diminished, Ohio EPA was able to move almost five full-time personnel in to other types of work. 

Turbo Tax – example of private sector reporting to government regulator�


Increased transparency

SDWA: Mailed report on
=Evidence that effective transparency compliance resulted in:

drives performance Total violations:  down 30-
44%

Health violations: down 40-57%

=SDWA Consumer Confidence Reports Sennear & Omstead, Journal of

Environmental Economics and

......... a¥a

=Restaurant health inspection grades

U.S. ENVIRONMENTAL PROTECTION AGENCY 31
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More effective rules and permits

Rules structured to promote compliance

=Simplicity

"Designed to make compliance the
default

*Market mechanisms — efficiency
and clarity

*Transparency as accountability tool

=Self and third-party certifications

U.S. ENVIRONMENTAL PROTECTION AGENCY
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EPA’s co-proposal for the coal combustion rule (CCR) in 2010 includes, under the Subtitle D option, includes elements to make it more likely that the provisions of this rule will be implemented, like maintaining a web site to make documentation of compliance available to the public, and third party certification re stability of impoundments.  These provisions to make more information available to the public and to provide a degree of oversight on facility operations should improve the chances that the protections envisioned in the rule actually happen. 


Incorporating Next Gen in Settlements
Example - CAA settlement with BP Whiting (Indiana)

o Fence line monitors located in
consultation with EPA and
community

o Data reported weekly on public
web site

° Facility must review data with
community at their request

U.S. ENVIRONMENTAL PROTECTION AGENCY 33
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As a result of the 2012 settlement in BP, the company was required to enhance the reliability and operation of continuous emission monitors and must report data from those monitors quarterly on a public web site.  In addition, a SEP requires the company to:

BP Whiting (SEP):  http://www2.epa.gov/enforcement/bp-whiting-settlement 
 install, operate and maintain $2 million fence line monitoring system at refinery
 conduct continuous fence line monitoring for benzene, toluene, pentane, hexane, SO2, hydrogen  sulfide (H2S) and reduced sulfur compounds
post collected data on a publicly-accessible website, and
 review data with community at their request.  

Additional information on Marathon settlement:

Marathon Petroleum Company, LP and Catlettsburg Refining, LLC (injunctive relief):  http://www2.epa.gov/enforcement/marathon-petroleum-company-lp-and-catlettsburg-refining-llc-settlement
 install and operate monitoring systems and equipment on 22 covered flares
 automate control of steam addition and supplemental gas used to increase the net heating value of the gas being flared to achieve high combustion efficiency

Injunctive relief will prevent recurrences of excess emissions at these two facilities … same outcome nationwide via rule would produce much more regulatory benefits!
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