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KANSAS WATER POLLUTION CONTROL REVOLVING
LOAN FUND SEQUENCE OF EVENTS

Preliminary Engineering Report (The applicant is encouraged to submit these items to
KDHE for review and approval of the technical aspects of the project prior to submitting
the KWPCRF funding application)

1.

Facility Plan (K.A.R. 28-16-134(a)(2) per Minimum Standards and 40 CRF
35.2030(b) (K.A.R. 28-16-110(e)), including detailed Sludge Management Plan
(K.A.R. 28-16-120), I/ Study (K.A.R. 28-16-121), I/A Study (K.A.R. 28-16-
122), Open Space (K.A.R. 28-16-123), WQM Plan (K.A.R. 28-16-125)

Inter-municipal Agreement (If Applicable) (State Law)

Application for wastewater treatment facility operating permit (If applicable, this
is required by KDHE permit program)

a. Discharging facilities - NPDES application
b. Non-discharging facilities - KWPC application

Five Year Capital Improvements Plan (K.A.R. 28-16-124). This requirement
applies if the applicant has prepared a CIP, if not, this can be addressed in the
Facility Plan.

Pre-Application / Environmental Clearance / Public Participation

1.

Public Participation:

a. Public Meeting (15 day notice requirement) - Record of Minutes, Copy of
Advertisement, List of Persons Attending (K.A.R. 28-16-136)

b. Public Hearing (30 day notice requirement) - Record of Minutes, Copy of
Advertisement, List of Persons Attending (K.A.R. 28-16-136)

C. The completed form “Applicant Assurance of Public Participation for
Kansas Water Pollution Control Revolving Loan Fund Projects” is
submitted with the KWPCREF funding application

Intergovernmental Review Comments on Facility Plan (K.A.R. 28-16-137 and
SRF Guidance)
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Application and Supporting Documents

1. Application

a. Resolution Designating Authorized Representative of Applicant

b. Engineers Estimate of Costs - all contracts and total project costs (K.A.R.
28-16-134(a)(3)). This can be included in the Facility Plan.

C. Completed Loan Application Form (K.A.R. 28-16-134(a)(1))

d. Draft Preliminary Plan of Operation (K.A.R. 28-16-134(a)(4)) including:

1. Project Construction Schedule

2. Payments Schedule

3. Project Certification Criteria

4. Annual Operating Cost Projection for 5 Years

5. Description of Financial Management System

6. Projected Revenue to cover OM&R and loan repayments

e. Financial Capability Submittal showing dedicated source of revenue for
repayments (K.A.R. 28-16-115)

1. Separate Form - Binding Assurance signed by Authorized
Representative that adequate financial resources will be
available for O&M during life of project (K.A.R. 28-16-
135)

2. Include Ineligible Cost: Amount and Source of Funds as
Loan cannot pay for land, easements, or private I/l
correction (SRF Guidance)

f. Draft User Charge System (K.A.R. 28-16-128). The existing user charge
ordinance must be submitted, and a proposed draft ordinance with new
user charges as required for the project.

2. Supporting Documents

a. Compliance Report - Civil Rights Act, EPA Form 4700-4 (Rev. 1-90)
(SRF Guidance, App. F.)

b. Sewer Use Ordinance ( K.A.R. 28-16-127). The existing sewer use
ordinance must be submitted for review or the KDHE / EPA model
ordinance can be submitted as a draft.

C. Copy of Engineering Contracts for Planning and Design (If Municipality

wishes to include costs in the loan). See also the KWPCRF Procurement
Policy.
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d. Draft Construction Phase Engineering Contract (K.A.R. 28-16-134).
Scope of Services to Include: Construction Phase Services, Inspection,
User Charge Ordinance Adoption, Final Plan of Operation, Project
Performance Services, Start-up Services, Operation and Maintenance
Manual with Sludge Management Plan. See also the KWPCRF
Procurement Policy.

e. Plans and Specifications (K.A.R. 28-16-134(a)(3)). See also the
KWPCRF Procurement Policy

1. Real Property Acquisition Assurance (signed by
Authorized Representative)
2. Certificate of Ownership of Construction Site and

Easements (signed by City Attorney)

3. Value Engineering Study (Applicable if the total project
exceeds $10,000,000.00) (K.A.R. 28-16-129)

4. HUD Flood Insurance (If Applicable) (SRF Guidance)

D. Post Application / Loan Agreement

1.

Action by KDHE

The Draft Loan Agreement is sent to Municipality, Engineer and City Attorney
for review and includes the draft Opinion of Counsel, Draft Ordinance
Designating Applicant Approval to sign the Loan Agreement, and Draft Excerpt
of Minutes of Meeting by Governing Body of Applicant.

Action by Loan Recipient
A Comments/Response letter is forwarded to KDHE from Municipality,
Engineer, and/or City Attorney the regarding Draft Loan Agreement Documents.

When all comments and questions are resolved by the City Attorney, City
Attorney provides a letter to KDHE accepting the Draft Loan Agreement. The
date of the letter by the City Attorney becomes the “Effective Date” of the Loan
Agreement.

Final Loan Agreement including the loan interest rate and repayment schedule is
developed and signed by KDHE and forwarded to Municipality for Signature.

a. City Attorney executes Opinion of Counsel regarding Loan
Agreement
b. Municipality enacts Resolution/Ordinance Designating Applicant

Approval to sign Loan Agreement and publishes
Resolution/Ordinance in official city newspaper

c. Signature of Loan Agreement by Authorized Representative
d. City Clerk completes Excerpt of Minutes of Meeting by Governing
Body of Applicant

e. Complete package returned to KDHE
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Municipality completes project in accordance with schedule in Appendix C and
other terms and conditions of Loan Agreement including construction
procurement, project construction, Final Plan of Operation, Operational and
Maintenance Manual (if required), adoption of the new Sewer Use Ordinance( if
required), adoption of the new User Charge Ordinance, one year project
performance, and other end-of-project certifications.

When the project is complete and after final inspections, all deficiencies resolved,
all project costs paid, project performance certification and other end-of-project
certifications are completed, the loan recipient must request the loan amount be
reduced to the actual final cost of the project.

The required Audit Reports are submitted to KDHE annually when completed,
during the design and construction of the project, as loan funds are spent.
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Chapter 65--PUBLIC HEALTH
Article 33--WATER POLLUTION CONTROL

65-3321. Definitions. As used in K.S.A. 65-3321
through 65-3329:

(a) "Fund" means the Kansas water pollution control
revolving fund established by K.S.A. 65-3322 of this
act.

(b) "Municipality" means any city, county, township,
sewer district, improvement district, or other political
subdivision of the state, or any combination thereof,
which is authorized by law to construct, operate, and
maintain wastewater treatment works.

(c) "Wastewater treatment works" means any
treatment works, as defined in the federal act, which
is publicly owned.

(d) "Project" means the acquisition, construction,
improvement, repair, rehabilitation, or extension of a
wastewater treatment works.

(e) "Project costs" means all costs or expenses which
are necessary or incident to a project and which are
directly attributable thereto.

(f) "Federal act" means the federal clean water act as
amended by the federal water quality act of 1987.

(g) "Administrator" means the administrator of the
United States environmental protection agency.

(h) "Secretary" means the secretary of health and
environment.

History: L. 1988, ch. 320, §§ 1; July 1.

65-3322. Kansas water pollution control revolving
fund established; use of moneys credited to fund;
interest earned transferred from general fund;
fund subject to post audit. (a) There is hereby
established in the state treasury a fund to be
maintained in perpetuity and to be known as the
Kansas water pollution control revolving fund. The
fund shall consist of:

(1) Amounts awarded or otherwise made available to
this state under the federal act for the purposes of the
fund;

(2) amounts appropriated or otherwise made
available by the legislature for the purposes of the
fund;

(3) the proceeds, if any, derived from the sale of
bonds issued by the Kansas development finance
authority for the purposes of the fund to the extent
provided in any agreement entered into by the
secretary and the authority;

(4) amounts of repayments made by municipalities of
loans received under K.S.A. 65-3321 through 65-
3329, and amendments thereto, together with
payments of interest thereon, in accordance with
agreements entered into by such municipalities and
the secretary;

(5) amounts earned on moneys in the fund; and

(6) amounts contributed or otherwise made available
by any public or private entity for use in effectuating
the purposes of the fund.

(b) Subject to the conditions and in accordance with
requirements of the federal act and the provisions of
K.S.A. 65-3321 through 65-3329, and amendments
thereto, the fund may be used only:

(1) To make loans to municipalities for payment of
all or a part of project costs;

(2) to carry out planning for wastewater treatments
works;

(3) for implementation of nonpoint source pollution
control programs;

(4) as a source of revenue or security for the payment
of principal and interest on bonds issued by the
Kansas development finance authority if, and to the
extent that, the proceeds of the sale of such bonds are
deposited in the fund,

(5) as a source of revenue or security for the payment
of principal and interest on bonds issued by the
Kansas development finance authority pursuant to the
provisions of K.S.A. 65-163d through 65-163U, and
amendments thereto;



(6) to earn interest on moneys in the fund;

(7) to make grants to qualifying projects as
authorized by the federal appropriation act of 1996
(P.L. 104-134), in accordance with the rural
communities hardship grants program
implementation guidelines (Federal Register, March
20, 1997);

(8) to make grants to qualifying projects as
authorized by the consolidated appropriations act of
2001 (P.L. 106-554), in accordance with the wet
weather water quality act of 2000; and

(9) for the reasonable costs, in amounts not to exceed
4% of all amounts awarded to the state for the fund
under title VI of the federal act, of administering the
fund and conducting activities under K.S.A. 65-3321
through 65-3329, and amendments thereto, and for
reasonable costs after amounts cease to be awarded
by the federal government under title VI of the
federal act, as determined by the secretary, of
administering the fund and conducting activities
under K.S.A. 65-3321 through 65-3329, and
amendments thereto. Such costs shall be identified
annually in development of the intended use plan as
described in K.S.A. 65-3325, and amendments
thereto.

(¢) On or before the 10th of each month, the director
of accounts and reports shall transfer from the state
general fund to the Kansas water pollution control
revolving fund interest earnings based on:

(1) The average daily balance of moneys in the
Kansas water pollution control revolving fund for the
preceding month; and

(2) the net earnings rate of the pooled money
investment portfolio for the preceding month.

(d) All payments and disbursements from the fund
shall be made upon warrants of the director of
accounts and reports issued pursuant to vouchers
approved by the secretary or by a person or persons
designated by the secretary. All payments and
disbursements from the fund, and beginning and
ending balances thereof, shall be subject each year to
post audit in accordance with article 11 of chapter 46
of the Kansas Statutes Annotated.

History: L. 1988, ch. 320, §§ 2; L. 1992, ch. 272, §§
6; L.1996, ch. 253, §§14;L. 2001, ch. 70, §§ 1;July 1.
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65-3323. Powers and duties of secretary of health
and environment. The secretary shall administer the
provisions of K.S.A. 65-3321 through 65-3329, shall
be responsible for administration and management of
the fund, and is hereby authorized to:

(a) Enter into agreements with the administrator,
which agreements shall include but not be limited to
the specific requirements of the federal act;

(b) establish jointly with the administrator a schedule
of payments under which the administrator will pay
to the state the amounts made available under the
federal act;

(¢) accept amounts paid to the state in accordance
with the schedule of payments and cause such
amounts to be deposited in the state treasury and
credited to the fund;

(d) enter into binding commitments for the provision
of loans in accordance with the requirements of the
federal act and the provisions of K.S.A. 65-3321
through 65-3329;

(e) review applications of municipalities for loans
and select the projects for which loans will be made
available each year;

(f) provide the administrator, the governor and the
legislature with the annual report prepared in
accordance with K.S.A. 65-3328 and with copies of
the audit required under K.S.A. 65-3322; and

(g) adopt rules and regulations necessary for
effectuation of the provisions of K.S.A. 65-3321
through 65-3329.

History: L. 1988, ch. 320, §§ 3; July 1.

65-3324. Project priority list; development; loans
available to municipalities having population of
5,000 or less. (a) The secretary shall develop a
priority system for projects, establish ranking criteria
therefor, review applications of municipalities for
loans, and prepare an annual project priority list. The
project priority list shall be in conformance with
applicable provisions of the federal act and shall
include a description of each project, the purpose,
cost and construction schedule therefor, and the
municipality to be served or benefitted thereby. After
preparation of the project priority list, the secretary
shall select from such list the projects for which loans



will be made available.

(b) In performing the functions and duties required
by subsection (a), the secretary shall ensure that a fair
proportion, at least but not limited to 10%, of the
total dollar amount of loans to be made available to
municipalities from the fund in each year will be
made available for projects of municipalities having a
population of 5,000 or less. In the event the
municipalities to which this subsection applies are
unable to utilize the total amount made available
under this subsection, the secretary is authorized to
make the unused amount available for projects of
other municipalities on the project priority list.

History: L. 1988, ch. 320, §§ 4; July 1.

65-3325. Intended use plan; preparation. After
providing for public comment and review each year,
the secretary shall prepare a plan identifying the
intended uses of the moneys available in the fund.
The intended use plan shall include, but not be
limited to:

(a) The project priority list;

(b) a list of activities, if any, for which the fund is
authorized to be used under subsection (b)(3) of
K.S.A. 65-3322;

(c) a description of the short- and long-term goals
and objectives of the fund;

(d) information on the projects and activities to be
supported, including a description thereof, terms of
loans to be provided, and municipalities to be served
or benefitted;

(e) assurances and specific proposals for meeting the
requirements of the federal act; and

(f) the criteria and method established for the
provision of loans to be made from the fund.

History: L. 1988, ch. 320, §§ 5; July 1.

65-3326. Application for loan; form; agreements
with municipality; contents; repayment; effect of
failure of municipality to enter into agreement;
assistance to municipality. (a) Municipalities which
desire the provision of a loan under K.S.A. 65-3321
through 65-3329 shall submit an application therefor
to the secretary. Applications shall be in such form
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and shall include such information as the secretary
shall require and shall be submitted in a manner and
at a time to be determined by the secretary.

(b) The secretary may enter into agreements with any
municipality for the provision of a loan thereto for
payment of all or a part of project costs and any
municipality may enter into such an agreement and
may accept such loan when so authorized by its
governing body. The purposes of the loan to be
provided, the amount thereof, the interest rate
thereon, and the repayment terms and conditions
thereof, all of which may vary among municipalities,
shall be included in the agreements. Loans shall be
provided at or below market interest rates and may be
provided interest free. All such agreements shall
require that municipalities establish a dedicated
source of revenue for repayment of the loans as
provided in K.S.A. 65-3327. Such agreements shall
further provide that repayment of any loan received
shall begin not later than one year after completion of
the project and that such loan shall be repaid in full
no later than 20 years thereafter.

(c) In the event any municipality to which a loan is
made available under K.S.A. 65-3321 through 65-
3329 fails to enter into an agreement with the
secretary for the provision of such loan in accordance
with the requirements of such statutes, the secretary
is authorized to make the amount of the loan
available for one or more other projects on the project
priority list.

(d) The secretary shall provide any municipality,
upon its request, with technical advice and assistance
regarding a project or an application for a loan for the
payment of all or a part of project costs.

History: L. 1988, ch. 320, §§ 6; July 1.

65-3327. Repayment of loans; dedicated revenue
sources; user charges; failure of municipality to
meet repayment terms; project accounts;
repayment from federal grants; loan not part of
bonded indebtedness. (a) The dedicated source of
revenue for repayment of the loans may include
service charges, connection fees, special assessments,
property taxes, grants or any other source of revenue
lawfully available to the municipality for such
purpose. In order to ensure repayment by
municipalities of the amounts of loans provided
under K.S.A. 65-3321 through 65-3329, and
amendments thereto, the secretary, after consultation



with the governing body of any municipality which
receives a loan, may adopt charges to be levied
against users of the project. Any such charges shall
remain in effect until the total amount of the loan,
and any interest thereon, has been repaid. The
charges shall, insofar as is practicable, be equitably
assessed and may be in the form of a surcharge to the
existing charges of the municipality. The governing
body of any municipality which receives a loan under
K.S.A. 65-3321 through 65-3329, and amendments
thereto, shall collect any charges established by the
secretary and shall pay the moneys collected
therefrom to the secretary in accordance with
procedures established by the secretary.

(b) Upon the failure of a municipality to meet the
repayment terms and conditions of the agreement, the
secretary may order the treasurer of the county in
which the municipality is located to pay to the
secretary such portion of the municipality's share of
the local ad valorem tax reduction fund as may be
necessary to meet the terms of the agreement,
notwithstanding the provisions of K.S.A. 79-2960
and 79-2961 and amendments thereto. Upon the
issuance of such an order, the municipality shall not
be required to make the tax levy reductions otherwise
required by K.S.A. 79-2960 and 79-2961 and
amendments thereto.

(c) Municipalities which are provided with loans
under K.S.A. 65-3321 through 65-3329, and
amendments thereto, shall maintain project accounts
in accordance with generally accepted government
accounting standards.

(d) Municipalities which receive a grant and an
allowance under the federal act with respect to
project costs for which a loan was provided under
K.S.A. 65-3321 through 65-3329, and amendments
thereto, shall promptly repay such loan to the extent
of the allowance received under the federal act.

(e) Any loans received by a municipality under the
provisions of K.S.A. 65-3321 through 65-3329, and
amendments thereto, shall be construed to be bonds
for the purposes of K.S.A. 10-1116 and 79-5028, and
amendments thereto, and the amount of such loans
shall not be included within any limitation on the
bonded indebtedness of the municipality.

History: L. 1988, ch. 320, §§ 7; L. 1990, ch. 66, §§
43; L. 1991, ch. 195, §§ 1; April 18.
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65-3328. Annual report. The secretary shall prepare
an annual report describing how the state has met the
goals and objectives for the previous year as
identified in the intended use plan prepared pursuant
to K.S.A. 65-3325. The secretary shall submit the
annual report to the administrator, the governor, and
the legislature.

History: L. 1988, ch. 320, §§ 8; July 1.

65-3329. Activities of department of health and
environment under act and issuance of bonds by
Kansas development finance authority under act
approved for purposes of K.S.A. 74-8905. The
activities of the department of health and
environment in administering and performing the
powers, duties and functions prescribed by the
provisions of K.S.A. 65-3321 through 65-3329 and
providing for the payment of the matching grant
requirements under the federal act from the proceeds
of revenue bonds issued for such purpose by the
Kansas development finance authority are hereby
approved for the purposes of subsection (b) of K.S.A.
74-8905 and amendments thereto and the
authorization of the issuance of such bonds by the
Kansas development finance authority in accordance
with that statute. The provisions of subsection (a) of
K.S.A. 74-8905 and amendments thereto shall not
prohibit the issuance of bonds for such purposes
when so authorized and any such issuance of bonds is
exempt from the provisions of subsection (a) of
K.S.A. 74-8905 and amendments thereto.

History: L. 1988, ch. 320, §§ 9; July 1.
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Kansas Water Pollution Control Revolving Fund Regulations

28-16-110. Definitions.

For the purposes of the regulations in this article, the
following words, terms and phrases are defined as
follows:

(a) “‘Best practicable waste treatment technology
(BPWTT)” means a cost-effective technology that
can treat wastewater, including combined sewer
overflows and nonexcessive infiltration and inflow,
to meet the applicable provisions of Kansas water
supply and sewage statutes, K.S.A. 65-161 to 65-
171x; water pollution control statutes, K.S.A. 65-
3301 to 65-3313; and the federal clean water act as
amended on or before January 1, 1989, 33 USC 1251
et seq.

(b) “‘Department’’ means the Kansas department of
health and environment.

(c) ““Equivalency’’ means that portion of the Kansas
water pollution control revolving fund which was
directly made available by the federal government.

(d) ““Equivalency project’” means that portion of the
project cost which is funded from the equivalency
portion of the Kansas water pollution control
revolving fund.

(e) “‘Facilities planning’” means the necessary plans
and studies directly related to the project financed
from the Kansas water pollution control revolving
fund. The content of a facilities plan shall be as
described in the federal register 40 CFR 35.2030(b),
as in effect on January 1, 1989.

(f) ““Infiltration’’ means water other than sewage that
enters a sewerage system from the ground through
defective pipes, pipe joints, connections, or
manholes.

(g) “‘Excessive infiltration’” means the quantity of
flow which is more than 120 gallons per capita per
day or the quantity of infiltration which could be
economically and effectively eliminated from a sewer
system as determined in a cost-effectiveness analysis.
Flow rates more than 120 gallons per capita per day
when justified by water use records are not
considered to be excessive infiltration.

(h) “Inflow’> means water other than sewage that

enters a sewerage system. Inflow does not include
infiltration.

(1) “‘Excessive inflow’’ means a rainfall-induced
flow rate in excess of 275 gallons per capita per day.

() “‘Loan applicant’’ means any county, city, sewer
district, other public agency, or any combination
thereof, created by or pursuant to Kansas statutes,
filing an application for a loan pursuant to the Kansas
water pollution control fund act of 1988.

(k) ““‘Loan agreement’’ means an executed contract
between a loan recipient and the secretary confirming
the purpose of the loan, the amount and terms of the
loan, the schedule of loan payments and repayments
and any other agreed upon conditions set forth by the
secretary.

(1) ““Minority business enterprise’’ means a business
certified as a minority business enterprise by a state
or federal agency based on the authority of state or
federal statutes.

(m) “‘Project”” means the scope of work for which a
loan is awarded.

(n) ‘“Secretary’’ means the secretary of Kansas
department of health and environment.

(o) ““Sewerage’” means the removal and treatment of
surface water, sewage and other wastewater by
sewers, a system of sewers, wastewater treatment
processes or any other means such as recycling and
reclamation.

(p) ‘“Value engineering’” means a cost control
technique which uses a systematic approach to
identify unnecessarily high costs in a project without
sacrificing the reliability or efficiency of the project.

(@) ““Women’s business enterprise’” means a
business certified as a women’s business enterprise
by a state or federal agency based on the authority of
state or federal statutes.

(r) ‘“Wastewater treatment works’> means any
device, or system for the storage, treatment,
recycling, and reclamation of sewage. These include:
(1) intercepting sewers, outfall sewers, sewage



collection systems, pumping stations, facilities for
sewage treatment and disposal of residues resulting
from treatment, power and other equipment, their
appurtenances, extensions, improvements,
remodeling, additions and alterations thereof; and (2)
any works, including site acquisition of the land, that
will be an integral part of the treatment process or are
used for ultimate disposal of residues resulting from
treatment. (Authorized by and implementing K.S.A.
1988 Supp. 65-3323; effective May 29, 1989.)

28-16-111. Reserved.

28-16-112. Fund use eligibility.
(a) The fund shall be used only to finance all or any
part of the following activities:

(1) loans to loan applicants for the planning, design,
and construction of publicly-owned wastewater
treatment works; and

(2) loans to loan applicants with taxing authority for
the implementation of nonpoint source pollution
control management programs developed in
conformance with section 319 of the federal clean
water act as amended on or before January 1, 1989,
33 USC 1251 et seq.

(b) Each project eligible to receive loans shall appear
on the project priority list prepared by the
department. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65- 3322;
effective May 29, 1989.)

28-16-113. Interest rate.

Each loan shall bear interest for the entire life of the
loan at a rate set by the secretary. The secretary may
also set fees for servicing the loans. The interest rate
together with the servicing fee shall be an amount
equal to sixty percent of the previous three months’
average ‘‘bond buyers 20 bond index’’ as published
on the first Monday of each week of the preceding
three months. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65-3326;
effective May 29, 1989.)

28-16-114. Repayment of loans.

(a) All principal and interest shall be repaid in
accordance with the terms and conditions of the
executed loan agreement. Principal and interest
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payments shall begin not later than two years after
receipt of the first loan installment and in no case
later than one year following the completion of the
project. Repayment of the loan shall not exceed a 20-
year repayment period as agreed upon in the loan
agreement. Project completion is defined as initiation
of operation or capability to initiate operation.

(b) Prepayment of principal in whole or part may be
made in accordance with the terms and conditions of
the executed loan agreement. (Authorized by K.S.A.
1988 Supp. 65-3323; implementing K.S.A. 1988
Supp. 65-3322 and 65-3326; effective May 29,
1989.)

28-16-115. Dedicated loan repayment source.

(a) Each loan recipient shall adopt one or more
dedicated sources of revenue for repayment of the
loan including principal and interest. The dedicated
sources of revenue may be in the form of user
charges, ad valorem taxes, special tax assessments,
another permanent source of revenue or some
combination of these sources. Each dedicated source
of revenue shall be legally available to the loan
recipient over the life of the loan repayment
obligation and pledged to the repayment of the loan.
Each dedicated source of revenue shall be approved
by the secretary.

(b) Each loan recipient shall conduct a revenue
source review every fifth year following the date of
the loan agreement during the entire life of the loan
repayment obligation and shall implement the new
revenue rates as approved by the secretary.
(Authorized by K.S.A. 1988 Supp. 65-3323;
implementing K.S.A. 1988 Supp. 65-3326 and 65-
3327; effective May 29, 1989.)

28-16-116. Failure to repay loan on schedule.

Upon failure of a loan recipient to pay one or more
installments of the loan repayment on schedule, the
governing body of the loan recipient shall be
consulted by the secretary, and thereafter the
governing body shall adopt charges, as set by the
secretary, to be levied against users of the project.
These charges shall remain in effect until the full
amount of the loan, including principal and interest,
has been repaid. The governing body of each loan
recipient shall collect any charges established by the
secretary or required by the secretary and shall



expeditiously forward the collected moneys to the
secretary. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65-3327,;
effective May 29,1989.)

28-16-117. Double benefits.

(a) Projects receiving construction grants under the
federal clean water act shall not be eligible to receive
loans under the Kansas water pollution control
revolving fund act for the nonfederal shares of the
projects costs.

(b) Loans shall be made only for the publicly owned
portion of sewerage projects.

(¢) If a project receives a loan for planning,
preparation of design and construction documents or
both, and subsequently receives a federal grant
allowance for the same purposes, the loan recipient
shall repay the loan to the extent of the allowance
received by not later than 30 days from the receipt of
the allowance. (Authorized by K.S.A. 1988 Supp.
65-3323; implementing K.S.A. 1988 Supp. 65-3322;
effective May 29, 1989.)

28-16-118. Project eligibility.

(a) In order to receive a loan, each sewerage facility
equivalency project shall comply or be consistent
with:

(1) The best practicable waste treatment technology
requirements defined in K.A.R. 28-16-110(a);

(2) The facilities planning process defined in K.A.R.
28-16-110(e);

(3) The type of projects described in K.A.R. 28-16-
119;

(4) The alternative ultimate waste disposal procedure
described in K.A.R. 28-16-120;

(5) The infiltration and inflow requirements
described in K.A.R. 28-16-121;

(6) The alternative and innovative treatment
provisions described in K.A.R. 28-16-122;

(7) The open space recreation requirement described
in K.A.R. 28-16-123;
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(8) The capital improvement plan described in
K.A.R. 28-16-124; and

(9) The water quality management plan described in
K.A.R. 28-16-125.

(b) In order to receive a loan, each nonpoint source
pollution control equivalency project shall comply or
be consistent with the nonpoint source pollution
control management plan described in K.A.R. 28-16-
126. (Authorized by and implementing K.S.A. 1988
Supp. 65-3323; effective May 29, 1989.)

28-16-119. Eligible project types.
(a) An equivalency loan may be granted for:

(1) Projects providing secondary treatment, any part
of secondary treatment or any cost-effective
alternative to secondary treatment;

(2) Projects providing a treatment process or any part
of a treatment process which is more stringent than
secondary treatment or cost-effective alternatives;

(3) Other wastewater treatment works;
(4) New interceptors and their appurtenances;

(5) Excessive infiltration or inflow correction
projects; or

(6) Other sewerage facility projects, and nonpoint
source  pollution control management plan
implementation projects, and groundwater quality
protection projects. These types of projects shall not
exceed 20% of equivalency funds, and require the
specific designation of the governor.

(b) Any sewerage project or nonpoint source
pollution control project may receive a loan from the
nonequivalency portion of the Kansas water pollution
control revolving fund upon approval of the
secretary. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65-3322 and
K.S.A. 1988 Supp. 65-3324; effective May 29, 1989.)

28-16-120. Alternative ultimate disposal.

Each loan applicant for a sewerage facility project
shall evaluate alternative methods and technologies
for the reuse or ultimate disposal of treated



wastewater and residue material resulting from the
waste treatment process. (Authorized by K.S.A. 1988
Supp. 65-3323; implementing K.S.A. 1988 Supp. 65-
3322 and 65-3326; effective May 29, 1989.)

28-16-121. Infiltration and inflow.

Each loan applicant for a sewerage facility project
shall demonstrate that: (a) the existing sewage
collection systems related to the proposed project are
not subject to excessive infiltration or inflow; or

(b) the loan applicant has been implementing an
effective ongoing infiltration and inflow reduction
program for those sewage collection systems.
(Authorized by K.S.A. 65-3323; implementing
K.S.A. 1988 Supp. 65-3322 and 65-3326; effective
May 29, 1989.)

28-16-122. Alternative and innovative treatment.
Each loan applicant for a wastewater treatment
project shall demonstrate the consideration of cost
effective alternative and innovative wastewater
treatment processes and techniques during the
planning, selection and design of the project.
(Authorized by K.S.A. 1988 Supp. 65-3323;
implementing K.S.A. 1988 Supp. 65-3322; effective
May 29, 1989.)

28-16-123. Open space recreation.

Each loan applicant shall analyze and document the
potential open space and recreation opportunities
associated with the project. (Authorized by K.S.A.
1988 Supp. 65-3323; implementing K.S.A. 1988
Supp. 65-3322; effective May 29, 1989.)

28-16-124. Capital improvement plan.

Each loan applicant for a sewerage facility project
shall submit to the secretary, with the loan
application, a capital improvement financing plan for
the applicant’s projected sewerage facility needs.
The plans shall cover not less than a five-year period
and shall be approved by the governing body of the
entity. The capital improvement financing plan shall
be reviewed and kept current by the governing body
during the entire life of the loan repayment
obligation. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65-3322;
effective May 29, 1989.)
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28-16-125. Water quality management plan.

Each sewerage facility project eligible for a loan shall
be consistent with the applicable water quality
management plan, the county-wide wastewater
management plan or both, and the loan applicant
shall be a designated wastewater management agency
within the management plan. (Authorized by K.S.A.
1988 Supp. 65-3323; implementing K.S.A. 1988
Supp. 65-3322 and 65-3326; effective May 29,
1989.)

28-16-126. Nonpoint source pollution control
management plan.

Each nonpoint pollution control or groundwater
quality protection project shall be consistent with
applicable nonpoint pollution source control
management planning approved by the secretary.
(Authorized by K.S.A. 1988 Supp. 65-3323;
implementing K.S.A.1988 Supp. 65-3322; effective
May 29, 1989.)

28-16-127. Sewer use ordinance.

Each loan applicant for a sewerage facility project
shall develop, and subsequent to the secretary’s
approval, adopt a sewer use ordinance or other
legally binding document to protect the integrity of
the entire wastewater works system by:

(a) requiring the exclusion of excessive infiltration
and inflows from the treatment works;

(b) prohibiting toxic concentrations of toxic materials
in wastewater introduced into the treatment works;
and

(c) prohibiting other pollutants in amounts or
concentrations that:

(1) endanger public safety or the physical integrity of
the treatment works; or

(2) cause violation of effluent or water quality
limitations or cause residue or sludge processing or
disposal problems. (Authorized by K.S.A. 1988
Supp. 65-3323; implementing K.S.A. 1988 Supp. 65-
3322 and 65-3326; effective May 29, 1989.)

28-16-128. User charge system.
Each loan applicant for a sewerage facility project
shall develop, and subsequent to the secretary’s



review and approval, adopt a user charge system
which shall produce adequate revenues for operation
and maintenance of the entire wastewater works,
including minor replacement. The user charge system
shall be based on either actual use of the wastewater
works, ad valorem taxes or a combination of the two.
An ad valorem tax may only be used if that form of
dedicated user charge had been in place prior to the
initiation of the proposed project. (Authorized by
K.S.A. 1988 Supp. 65-3323; implementing K.S.A.
1988 Supp. 65-3322 and 65-3326; effective May 29,
1989.)

28-16-129. Value engineering.

Each loan recipient for a sewerage project shall
conduct value engineering during the design phase of
the project if the total estimated project cost exceeds
$10 million. The value engineering recommendations
shall be implemented to the maximum extent possible
as approved by the secretary. (Authorized by K.S.A.
1988 Supp. 65-3323;implementing K.S.A. 1988
Supp. 65-3322; effective May 29, 1989.)

28-16-130. Project certification.

Each loan recipient shall certify to the secretary
whether the project meets the project’s performance
standards on the date one year after the initiation of
operations of the project. The loan recipient shall be
responsible for assuring timely correction and
compliance, including recertification in case the
initial certification was a negative declaration.
(Authorized by K.S.A. 1988 Supp. 65-3323;
implementing K.S.A. 1988 Supp. 65-3322; effective
May 29, 1989.)

28-16-131. Procurement.

Each loan recipient shall follow applicable state
procurement laws and regulations and procedures
established by the secretary. The approval of the
secretary is required prior to procurement.
(Authorized by and implementing K.S.A. 1988 Supp.
65-3323; effective May 29, 1989.)

28-16-132. Fair labor standards.

Bidding documents for each wastewater treatment
works equivalency project shall include the
prevailing wage rates established for the locality by
the U.S. department of labor under the federal Davis-
Bacon act. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65-3322;
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28-16-133. Small minority and women’s business
enterprises.

Each loan recipient for a wastewater treatment works
equivalency project shall assure that affirmative steps
were taken to utilize small, minority and women’s
businesses as sources of supplies, construction and
services. Affirmative steps shall be documented and
submitted to the department. Project-specific goals
may be set by the secretary. (Authorized by K.S.A.
1988 Supp. 65-3323; implementing K.S.A. 1988
Supp. 65-3322; effective May 29, 1989.)

28-16-134. Projects documents.

(a) Each loan applicant for a sewerage facility
projects shall submit, for the secretary’s review and
approval, the following documents:

(1) A completed loan application on application
forms furnished by the department;

(2) A facilities plan that establishes the need for the
project;

(3) Complete design plans, specifications, and
construction bidding documents, including detailed
cost estimates necessary for competitive bidding, and
projected construction and payment schedules;

(4) A plan of operation, including an overall project
completion schedule, annual operating cost
projections for a minimum of five years, a description
of the financial management system, and projected
revenues to operate and maintain the entire facility.
Revenue projections shall also include the loan
repayment obligations; and

(5) A facility operations manual, which shall be
submitted before 90% of the project is completed.

(b) Each loan applicant for a nonpoint source
pollution control management plan implementation
or groundwater quality protection project shall
submit, for the secretary’s review and approval, the
following documents:

(1) A completed loan application on application
forms furnished by the department;



(2) Planning documents or any assessment which
establishes the need for the project;

(3) Documents needed to plan the construction of the
project.

(4) A plan of operation and maintenance to assure
project performance for the design life of the project;
and

(5) A binding assurance that adequate financial
resources will be available for operation and
maintenance of the project during the life of the
project. (Authorized by and implementing K.S.A.
1988 Supp. 65-3323; effective May 29, 1989.)

28-16-135. Financial capability.

As part of the loan application, each loan applicant
shall demonstrate and certify to the secretary that the
applicant has the financial capability to repay the
loan and to cover the costs of operation and
maintenance of the entire system of which the
proposed project is an integral part. The financial
assessment shall cover the life of the loan obligations
and consider, as a minimum, changes in economic
and population growth, existing in debt obligations,
revenues, project costs, and effects on user charge
rates. (Authorized by and implementing K.S.A. 1988
Supp. 65-3323; effective May 29,1989.)

28-16-136. Public participation.
Each loan recipient shall conduct a minimum of one
public meeting and one public hearing prior to
execution of the loan agreement.

(a) A public meeting shall be conducted during the
preparation of the facilities plan, nonpoint source
pollution control management plan or groundwater
quality protection plan to discuss project alternatives.
Public notice shall be given not less than 15 days
before the public meeting.

(b) Prior to the adoption by the governing body and
submission to the secretary for approval of the
facilities plan, nonpoint source pollution control
management plan or groundwater quality protection
plan, a public hearing shall be conducted. Public
notice shall be given not less than 30 days before the
public hearing. (Authorized by K.S.A. 1988 Supp.
65-3323; implementing K.S.A. 1988 Supp. 65-3322;
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28-16-137. Environmental review.

(a) The Kansas environmental review procedure for
the Kansas water pollution control revolving loan
program, dated February, 1989 is adopted by
reference as the required environmental procedure for
an equivalency project.

(b) For an equivalency project, 40 CFR, 6.508(a),
6.511(b) and 6.512 as in effect on July 1, 1988, are
adopted by reference.

(¢) Those members of the public who participate in
the environmental review process shall have the right
to appeal the decisions made within that process. All
such appeals shall be conducted pursuant to the
Kansas administrative procedures act and the act for
judicial review set forth in K.S.A. 1988 Supp. 77-501
et seq. and K.S.A. 77- 601 et seq., respectively.

(d) When used in any provision adopted from 40
CFR Part 6, references to ‘“EPA’’ shall be replaced
with the Kansas department of health and
environment; ‘‘grant’’ shall be replaced with loan
agreement; ‘‘grantee’’ shall be replaced with
applicant. (Authorized by K.S.A. 1988 Supp. 65-
3323; implementing K.S.A. 1988 Supp. 65-3322;
effective May 29, 1989; amended, T-28-10-17-89,
Oct. 17, 1989; amended Dec. 26, 1989.)

28-16-138. Project accounts.

Each loan recipient shall maintain project accounts in
accordance with or similar to generally accepted
government accounting standards defined in the 1988
edition of the Government Accounting, Auditing, and
Financial Reporting manual issued by the
Government  Finance  Officers  Association.
(Authorized by K.S.A. 1988 Supp. 65-3323;
implementing K.S.A. 1988 Supp. 65-3322; effective
May 29, 1989.)
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KANSAS WATER POLLUTION CONTROL REVOLVING FUND
APPLICATION FOR ASSISTANCE
General Instructions

Carefully Read and Follow All Instructions

1.

Use of this Application -- This form is to be used for Kansas Water Pollution Control Revolving
Fund Assistance (K.S.A. 1988 Supp. 65-3321 thru 65-3329). This form also is used to request

supplemental assistance, and propose amendments to approved agreements.

Submission -- Submit the original to the Kansas Department of Health and Environment. If an
item cannot be answered or does not appear to be relevant to your request, write “NA” for not
applicable. When a request is made for supplemental assistance or amendments to an approved
loan submit only those pages which are appropriate.

Assistance Regulations -- Applicants are expected to understand and comply with all loan
regulations applicable to the program. These regulations are published in K.A.R. 28-16-110 thru
28-16-138. A copy of these regulations is included in the application guidance package.

State Review -- The State of Kansas has established procedures for reviewing financial
assistance applications in accordance with Executive Order 12372, Intergovernmental Review of
Federal Programs. You have been notified of this procedure as presented in the “Notice” dated
January 2, 1998.

Completing the Application:

a. This application consists of 5 parts: General Information (Part I); Assurances (Part II);
Budget Information (Part III); Project Approval Information (Part IV); and Additional
Information Requirements (Part V). Completion of the application requires submission
of the additional Part V information.

b. Instructions for Part III may be found in this package.

c. All dollar amounts requested in this application should be rounded to the nearest dollar.

Project -- The term “project” as used in this application form refers to the scope of the work for
which assistance is awarded.

Pre-application Assistance -- Prior to formal application submission, pre-application assistance
may be obtained from the Kansas Department of Health and Environment
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APPLICATION FOR SRF LOAN ASSISTANCE New Amendment
Project Number [C20- |  Application Type | |

1. Legal Applicant / Recipient 2. Type of Applicant / Recipient

Applicant Name A. City

Organization Unit B. County

Street / PO Box C. Other (Specify)

City

County Enter Appropriate Letter |

State / Zip code

Contact Person Name

Telephone Number

3. Title of applicants project

4. Type of Project

5. Employer Identification Number

6. Area of project impact (Names of cities, counties, etc)

7a. Congressional District / Applicant

7b. Congressional District / Project

8. Type of change (if Amendment to the Loan] Increase dollars $ -
Decrease dollars $ -
9. Proposed Funding
SRF Loan 9a.| $ -
Applicant 9b.| $ - {10. Project Start Date |:|
CDBG 9c.| $ - (Estimated)
EPA9d.| $ - [11. Project Duration |:|
EDA 9e.| $ - (Months)
Other 9f.| $ - |12. Date Submitted |:|
Total| $ - (To KDHE)
13. Requested Loan Repayment Period ( Must not be over 20 years ) |:|

This application was submitted for
14. The applicant certifies that: To the best of my knowledge and belief, data |review in accordance with the

in this pre-application / application is true and correct, the document has been |KWPCLF Intergovernmental

duly authorized by the governing body of the applicant and the applicant will |Review Process on: Date

comply with the attached assurances if the assistance is approved

15.a. Certifying Representative (see Page 3 of 3} 15.b.Signature
Name
Title
Mail completed application to: If you need assistance please contact:
Kansas Department of Health and Environment Brenda Diegel
Bureau of Water / Attn: Rod Geisler Administrative / Finance Section, Suite 420
Municipal Programs Section, Suite 420 1000 SW Jackson Street
1000 SW Jackson Street Topeka, KS 66612-1367
Topeka, KS 66612-1367 785-296-4262 or email bdiegel@kdheks.gov

KWPCRF Application form
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KWPCRF APPLICATION INSTRUCTIONS

The applicant for KWPCRF financing must complete all shaded items in this application. If an item is not
applicable, write “NA” in the space provided. If additional space is needed, insert an asterisk “*”, and attach additional
page. An explanation follows for each item:

Legal name of applicant, name of primary
organizational unit which will undertake the
assistance activity, complete address of applicant,
and name and telephone number of the person who
can provide further information about this request.
“City” includes other
municipality.

town, township or

Provide a title of the project.

Provide a brief summary description of the project.
If appropriate, i.e., if project affects particular sites
as, for example, construction or real property
projects, attach a map showing the project location.

Employer Identification Number (EIN) of applicant
as assigned by the Internal Revenue Service.

List only largest unit or units affected, such as
county, city, etc.

The district(s) where most of action work will be
accomplished.

Applies only to an amendment. Fill in the increase
request amount or the decrease in funding needed.

Amount requested or to be contributed by each
contributor. Value of in-kind contributions should
be included. If the action is a change in dollar
amount of an existing loan (an amendment under
item 8), indicate only the amount of the change.
For decreases, enclose the amount in parentheses.
For multiple program funding, use totals and show
program breakouts on additional informational
page. 9a-amount requested from KWPCRF
program. 9b-amount applicant will contribute. 9c-
amount from CDBG funding. 9d-Federal EPA
money available directly to the city. 9e- Federal
Economic  Development  Assistance  money
available directly to the City. 9f-amount from any
other sources.

Approximate date project expected to begin
(usually associated with estimate date of
availability of funding).

11.

12.

13.

14.

15a.

15b.

Estimate number of months to complete project
after funds are available.

Date application submitted to KDHE.

Requested Loan repayment time period

Date the project was submitted to interested
agencies for Intergovernmental Review in

conformance with the NOTICE dated May 3, 2010.

Print or type Name and Title of authorized
representative of legal applicant.

Original signature of authorized representative.
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RESOLUTION OF GOVERNING BODY OF APPLICANT
(Suggested Form for Recipient Use)
RESOLUTION NO.

Resolution authorizing filing of application with the Kansas Department of Health and Environment for a Loan under the
Kansas Water Pollution Control Revolving Fund Act (K.S.A. 1988 Supp. 65-3321 through 65-3329).

WHEREAS under the terms of the Kansas Water Pollution Control Revolving Fund Act (K.S.A. 1988 Supp. 65-3321
through 65-3329), the State of Kansas has authorized the making of the loans to authorized applicants to aid in the
construction of specific public projects,

NOW, THEREFORE, be it resolved by

(Governing Body of Applicant)

1. That be and he/she is hereby authorized to execute and

(Designate Official)
file an application on behalf of with the Kansas Department

(Legal Name of Applicant)
of Health and Environment for a loan to aid in the construction of

(Brief Project Description)

2. That , be and

(Name of Authorized Representative) (Title)

he/she is hereby authorized and directed to furnish such information as may be reasonably requested in
connection with the application which is herein authorized, to sign all necessary documents on behalf of the
applicant, to furnish such assurances as may be required by law or regulation, and to receive payment on
behalf of the applicant.

CERTIFICATE OF RECORDING OFFICER

The undersigned, duly qualified and acting of the
(Title of Officer)

, does hereby certify:

(Legal Name of Applicant)
That the attached resolution is a true and correct copy of the resolution adopted at a legally convened meeting of th:
held on the day of , ;

(Name of Governing Body of Applicant)
and, further, that such resolution has been fully recorded in the journal of proceedings and records in my office.

IN WITNESS WHEREOF, I have hereunto set my hand this day of ,

(Signature of Recording Officer)

(Title of Recording Officer)

(Seal)
If applicant has an official seal, impress here.
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PARTII
ASSURANCES

As authorized representative of

Name of Municipality

I certify that

Name of Municipality

agrees to comply with the laws, regulations, policies and conditions relating to the Kansas Water Pollution Control
Revolving Loan Fund funding for this project. I also certify that

Name of Municipality

Administrative Requirements

1. Has the legal, institutional, managerial and financial capability to ensure adequate construction, and operation and
maintenance (including replacement) of the wastewater treatment works, and has analyzed the local share of the costs of the
proposed wastewater treatment facilities, including the financial impact on the residents of the service area.

2. Will give the State, and the Comptroller General of the United States through any authorized representative, access
to and the right to examine all records, books, papers, or documents related to the loan; and will maintain project accounts in
accordance with or similar to generally accepted government accounting standards defined in the 1988 edition of the
Government Accounting, Auditing, and Financial Reporting Manual issued by the Government Finance Office Association
in accordance with K.A.R. 28-16-138.

3. Will establish safeguards to prohibit employees from using their positions for a purpose that constitutes or gives the
appearance of personal or organizational conflict of interest.

4. Will ensure that the facilities under its ownership, lease or supervision used to accomplish the project are not listed
on EPA'’s list of Violating Facilities and will notify the State of the receipt of any communication from the Director of the
EPA Office of Federal Activities indicating that a facility to be used in the project is under consideration for listing by EPA.

5. Has not violated any Federal, State, or local law pertaining to fraud, bribery, graft or collusion.

Programmatic Requirements

6. Will require the facility to be designed to comply with the “American National Specifications for Making Buildings
and Facilities Accessible to, and Usable by, the Physically Handicapped”, Number A117-1-196. Will obtain approval by the
State of the final design drawings and specifications before the project is advertised for bidding. Will complete the project
in accordance with the application, approved facility plan, and approved plans and specifications. Will submit to the State
for approval any project changes. Will not enter into construction subagreements or other subagreements until it meets the
applicable conditions of K.A.R. 28-16-131 regarding procurement.

7. Will provide and maintain competent and adequate engineering supervision at the construction site to ensure that
the completed work conforms with the approved plans and specifications per K.A.R. 28-16-55 and Water Quality Policy
Memorandum No. 2-78 dated January 18, 1978 and will furnish progress reports and such other information as the State may
require.

8. Will operate and maintain the publicly owned treatment works in accordance with the minimum standards as
required by the state and local agencies for the maintenance and operation of such facilities; and in accordance with the
National Pollutant Discharge Elimination System (NPDES) permit or the Kansas Water Pollution Control (KWPC) permit.
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9. Will initiate procurement action for building all significant elements of the project and will diligently pursue
completion of the project. Will assure the treatment works for which this application is requesting funds are made
operational according to the project schedule within the Loan Agreement.

10. Will pay the applicant’s share of project costs and obtain the necessary non-State project funds.

Statutory Requirements

11. Will comply with the provisions of Executive Order 11988 relating to evaluation of potential effects of any actions
in a floodplain and Executive Order 11990 relating to minimizing harm to wetlands.

12. Will comply with Title VI of the Civil Rights Act of 1964 (P.L. 88-352).

13. Will comply, or have already complied, with the requirements of Titles II and III of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970 (P.L. 91-646) which provides for fair and equitable treatment
of persons displaced or whose property is acquired as a result of Federal or federally assisted programs (see 40 CFR Part 4).
These requirements apply to all interests in real property acquired for project purposes regardless of Federal participation in
purchases.

14. Will comply with the Age Discrimination Act (P.L. 94-135) and the Rehabilitation Act of 1973 (P.L. 93-112).

15. Will assist the State to assure compliance with Section 106 of the National Historic Preservation Act of 1966, as
amended (16 U.S.C. 470), Executive Order 11593, the Archaeological and Historic Preservation Act of 1974 (16 U.S.C.
469a-1 et seq.), and the Historic Sites Act.

16. Will comply with Section 13 of the Federal Water Pollution Control Act of 1972 (P.L. 92-500), which provides that
no person in the United States shall, on the basis of sex, be excluded from participation in, be denied the benefits of, or be

otherwise subjected to discrimination in any program under the Act.

17. Will comply with all applicable requirements of all other Federal laws, State laws, executive orders, policies and
regulations governing this program.

CERTIFICATION

I certify that I am duly authorized representative of the within-named legal entity, and that I have read and understand these
requirements and assurances.

Name of Legal Entity Name and Title of Duly Authorized Representative

Signature Date

Note: A copy of your governing body’s authorization for you to sign this application as official representative must be on
file in the applicant’s office. See page 3 of 3 of KWPCRF Application for Loan Assistance.
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INSTRUCTIONS

Part III - Budget Information for KWPCRLF Application
Parts I, I, IV and V are Self-Explanatory

Part IIT consists of three Sections: Section A, used to
calculate the loan for new projects; Section B, used to
amend an existing loan; and Section C, used to exhibit the
proposed method of financing the non-EPA funding of
project costs. In both Sections A and B you are required to
consider costs which are not eligible for Loan funding, i.e.,
land and easements. Other costs may not be allowed
depending on relationship to the KWPCRLF project. If this
application includes Force Account work, the costs should
be included in the appropriate item.

The applicant is encouraged to seek KDHE assistance in
determining what types of costs are not eligible for loan
funding.

Section A and B, Loan Amount
Calculation Sheets, Cost Classification:

Item 1 - Enter estimated amounts needed to cover
administrative and legal  expenses. Allowable
administrative expenses do not include costs which are
related to the normal functions of government. Allowable
legal costs are generally only those associated with certain
services in support of the loan project (e.g., review of
contracts, including the loan agreement).

Item 2 - Enter estimated site and right-of-way acquisition
costs (this includes purchase, lease, and/or easements).

Item 3 - Enter estimated costs related to relocation advisory
assistance, replacement housing, relocation payments to
displaced persons and businesses, etc.

Item 4 a. - Enter past cost of planning, if to be included in
the loan amount.

Item 4 b. - Enter past cost of design services, if to be
included in loan amount.

Item 4 c. - Enter estimated engineering fees related to
construction (this includes startup services and preparation
of project performance work plan).

Item 4 d. - Enter estimated engineering inspection costs
(not including project performance reviews and startup
costs).

Item 4 e. - Enter estimated engineering costs, such as
surveys, tests, soil borings, etc.

Item 5. - Enter estimate costs of site preparation and
restoration which are not included in the basic construction
contract.

Item 6. - Enter estimated costs of demolition and removal
of existing structures which are not included in the basic

construction contract.

Item 7. - Enter estimated cost of the contract to construct
the facility.

Item 8. - Enter estimated cost of office, shop, laboratory,
and safety equipment, etc. to be used at the facility, if such
costs are not included in the construction contract.

Item 9. - Enter estimated miscellaneous costs.

Item 10. - Enter total of lines 1 through 9.

Item 11. - Enter estimated cost of interest during
construction. (Consult KDHE for advise in determining
this cost).

Item 12. - Enter estimated contingency costs. (Consult
KDHE for percentage of the estimated construction cost
[line 7 of calculation sheet] to use.)

Item 13. - Enter total of lines 10, 11 and 12.

Item 14. - Enter total from line 13(c).

Part 111, Section C - Worksheet for Proposed Method of
Financing Non-EPA Funding.

Item 1 - List the source(s) of funds (other than KWPCRLF
funds) which will be used to pay project costs.

Item 2 - 4 - Self explanatory.
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Part 111 Budget Information Construction
Section A Loan Calculation Sheet for New Projects
Cost Classification Total Cost Non Allowable Cost Loan Allowable

1. Administrative and legal expenses

2. Land, structure, rights-of-way, appraisal services, and related costs

3. Relocation expenses and payments to individuals, businesses and farm operations

4. Engineering fees

4a. Planning

4 b. Design

4 c. Basic Construction

4 d. Inspection

4 e. Other engineering fees

5. Site work

. Demolition and removal

6
7. Construction
8

. Equipment

9. Miscellaneous

10. Subtotal

11. Interest During Construction

12. Contingencies

13. Total Project Costs

&> &> &~ & &~ &> &> @~ &> @~ &> &> &> &> &~ ¢l @~ @~
1

&> &> &~ &~ &~ @~ &> @~ &~ &~ &~ &> &> &~ &~ &~ @~ @~
1

() &> &> &~ &~ &~ @~ &~ &~ &> &> &> &> &~ &> &~ &~ &~ &~
1

14. Total State Funding e




Part III - SECTION B - BUDGET INFORMATION

Part 111 Budget Information Construction FOR AMENDMENTS
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Section B Loan Calculation Sheet for Amendments Page 1 of 1

Cost Classification Costs per last Loan Agreement Adjustments (+) or (-) Revised Request

Total Allowable Total Allowable Total Allowable
1. Administrative and legal expenses $ -18 -1$ -18 $ -18
2. Land, structure, rights-of-way, appraisal services, and related costs $ -193 -1$ -18 $ -18
3. Relocation expenses and payments $ -18 -8 -18 $ -18
4. Engineering fees $ -18 -8 -18 $ -18
4a. Planning $ -18 -8 -18 $ -18
4 b. Design $ -18 -8 -18 $ -18
4 ¢. Basic Construction $ -18 -8 -18 $ -18
4 d. Inspection $ -18 -8 -18 $ -18
4 e. Other engineering fees $ -18 -8 -18 $ -18
5. Site work $ -18 -8 -18 $ -18
6. Demolition and removal $ -18 -18 -18 $ -18
7. Construction $ -18 -18 -18 $ -18
8. Equipment $ -18 -18 -18 $ -18
9. Miscellaneous $ -18 -1$ -18 $ -18
10. Subtotal $ -18 -1$ -18 $ -18
11. Interest During Construction $ -18 -1$ -18 $ -18
12. Contingencies $ -18 -1$ -18 $ -18
13. Total Project Costs $ -18 -8 -18 $ -18
14. Total State Funding $ -18 -1$ -18 $ -18
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Part 111 Budget Information
Section C Worksheet for Proposed Method of Financing Non-State Funding

1. Additional funds (other sources). If funds from another Agency will be used to match the Column B
KWPCRLF loan, you must submit evidence that such use is authorized Non State Funds

a. Source(s) (e.g., FmHA, HUD, EDA, DOD, etc.)

b. Catalog of Federal Domestic Assistance No. (CFDA) if applicable

Co GRANE AMIOUNT. .. et e e et e e et et e et et et et e re et aeeeen e $ -

d. Grant Approved Requested Date

e. Loan Amount........ T $ -

f. Loan Approved Requested Date

g. User funding for capital costs (e.g., from major Federal facility discharging to project | $ -

h. Funds Received Requested Date
2. Applicant funds Date $ -
(Your Financial Capability Demonstration(FCD), included under Part V.4 may [Loan Recipient
be refernced instead of completing lines a - g. If the FCD is referenced, source of
enter only the total and date of funding.) funding

B SBCUNTIES .. et et e e e e e e e e $ -

D, MOMQAGES. ...t e $ -

c. Appropriations (by Applicant).............coccooi i $ -

O BONAS. .. e e $ -

€. TAX IBVIES ...ttt $ -

f. Noncash (explain)............c.ccooi i $ -

g. Other (EXPIaiN ... ... $ -

h. Funds Secured Expected Date

[ = | P TN $ -
3. Other non-State funds

a. Source

b. Funds Received Requested Date

(o 101U o S T $ -
4. Total Non-State Funding (total of column B)...............cooi i $ -
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PART IV -- PROJECT APPROVAL INFORMATION

l.a. If the proposed project is located in an area covered by an approved comprehensive plan, does the project conform with
the plan?
D Yes D No
b. Origin of plan (Check one or more, as appropriate): c. Location of Plan
D State I:l Local D Regional
2. If the assistance requested will serve a Federal installation, provide:
a. Name of Federal installation b. Federal population benefiting from project
3. If the project for which assistance is requested will be on Federal land or installation, provide:
a. Name of installation b. Percent of Project c. Location
4. If the project for which assistance is requested has caused, or will cause, the displacement of any individual, family,
business, or farm, provide number of:
a. Individuals b. Businesses c. Families d. Farms
5. If any Federal or State grant for a Step 1 (planning) and/or Step 2 (design) has been previously received, indicate if for
(Check one):
I:l Step 1 Only I:l Step 2 Only I:l Step 1 and Step 2 Enter grant #
6. Indicate if project is in a designated special flood hazard area: (If answer is “Yes”, see item 11 of “Assurance.”)
D Yes D No
7. If applicant has obtained the necessary land, indicate if by:
D Leasehold interest D Fee simple title D Other (Specify)
8. Was a debarred or suspended entity used in planning or design? (See 40 CFR Part 32)

D Yes D No
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Part V — Additional Information Requirements

Application Requirements for KWPCRLF Financing

Applications must include the following
information. Please check or provide a
date, in the appropriate column for each
document and attach all required
documents in the order indicated.
Regulations applicable to loans are cited
in the description of documents, and
referenced below.

An application must be submitted for each
proposed project. Each application and
related requirement must be submitted to
KDHE, must be complete, and must relate
to a project which has been given funding

The basic application must meet the
regulatory requirements, as appropriate.
Items 1-17 identify  information
requirements which apply to all
proposed projects.

Prior to completion of an application,
applicants should be thoroughly familiar
with the KWPCRLF regulations
(K.A.R. 28-16-110 through 28-16-138)
which apply to this program. If you are
uncertain as to whether or not a
document is required, or the type of

priority by KDHE. If any required information required, refer to the
information has been furnished with an regulations cited or consult KDHE.
earlier application, the applicant must
submit an additional copy with each
application.
_ Information Date Not
Description of Documents and References Attached | Submitted | Appl.

1. Facilities plan (Consists of plans and studies
which relate directly to treatment works for
managing wastewater and residual sludge and
which are needed to comply with enforceable

requirements. The plan includes an

environmental evaluation under K.A.R. 28-16-

137 and Kansas Environmental Re view

Procedures for the Kansas Water Pollution

Control Revolving Loan Fund Program —

February 1989. K.A.R. 28-16-110(¢), -134(a)(2),
-110(a), -110(e), -119, -120, -121, -123, and 125.

2. Intergovernmental Review Comments in

Accordance with KDHE “Notice” dated June
2009, copy of advertisements and records of
public meeting and public hearing. K.A.R. 28-16-

137 and 28-16-136.

3. EPA Form 4700-4 (Compliance Report) (SRF
Guidance)
4. EPA Form 6600-06 (Rev. 06/208) Certification

Regarding Lobbying
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5. Demonstration of grantee financial and
management capability including Binding
Assurance form adequate financial resources are
available for O & M during the life of the project.
K.A.R. 28-16-115, 28-16-135,-114, -116, -117.

6. Design drawings and specification K.A.R. 28-16-
134(a)(3)

7. Project schedule K.A.R. 28-16-134(a)(3)

8. Plan of operation K.A.R. 28-16-134(a)(4)

9. Sewer use ordinance KA.R. 28-16-127

10. User charge system K.A.R. 28-16-128

11. Capital Improvement Plan K.A.R. 28-16-124

12. Draft Contract for Construction Engineering
Service

13. For all real property, including easements
required for the project, attach an opinion from a
title counsel certifying that sufficient interest or
rights to all property have been obtained to ensure
undisturbed use and possession for the useful life
of the project.

14. Information on use of debarred or suspended
firms (SRF Guidance)

15. Intermunicipal service agreements (if applicable)

16. NPDES Permit Application (if applicable)

17. Value engineering information (if a project cost is

more than $10 million) K.A.R. 28-16-129
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FORMS AND DOCUMENTS

Kansas Water Pollution Control Revolving Fund
FORMS AND DOCUMENTS
Table of Contents

To be completed and submitted with the application

EPA Form 4700-4 Preaward Compliance Review Report ......................

EPA regulations regarding debarment, suspension and other

responsibility matters — Subpart C..........cccovviiriininiiniiniiiceece

EPA Form 5700-49 “Certification Regarding Debarment, Suspension

and Other Responsibility Matters”..........coceeverienerienienennienecneeeeeee
EPA Form 6600-06 Certification Regarding Lobbying...........................
Applicant Assurance of Public Participation ............ccccevveveeneniencnnene.
Intergovernmental Review Comments/Approvals.........cccceeevveeeeveennneen.
Preliminary Plan of Operation™™ ............c.ccooivviiniiiecieeieee e

Financial Capability Summary including Binding Assurance form........

Currently Adopted Sewer Use Ordinance**

Currently Adopted User Charge Ordinance**

Applicant Assurance with Respect to Acquisition of Real Property™ .....
Certification as to Title to Project Site™............cccveviiiiiiiniiniieieieee

Electronic Deposit Form (Optional) ........ccccoceeverieriinienicnienieienicene

Program Information Documents

O & M Manual FOIrmat .........cccoovevuiriiiieieeiereeeesee e
Plan of Operation Format**..............ccccovviiiiiiiniiiiiecieeeee e
User Charge Ordinance Format™™® ............cccccoooiiiiiiiiiiiiiie e,
Model Sewer Use Ordinance Format™*.............ccoccoiiiiiiiniiniiininee
Environmental Review Procedure ...........coccoeviiiiiiniiiiiiiiiceee,
Project Audit Requirements/A-133 Audit Requirements........................

*Can be submitted later with final design plans and specifications.
**See also the KWPCRLF Sequence of Events document.

March 21, 2011
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FORM Approved By OMB: No. 2030-0020 Expires 12-31-2011.

United States Environmental Protection Agency
Washington, DC 20460

Preaward Compliance Review Report for
All Applicants and Recipients Requesting EPA Financial Assistance
Note: Read instructions on other side before completing form.

L Applicant/Recipient (Name, Address, State, Zip Code). DUNS No.
11 Is the applicant currently receiving EPA assistance?
1. List all civil rights lawsuits and administrative complaints pending against the applicant/recipient that allege discrimination based on race,

color, national origin, sex, age, or disability. (Do not include employment complaints not covered by 40 C.F.R. Parts 5 and 7. See
instructions on reverse side.)

V. List all civil rights lawsuits and administrative complaints decided against the applicant/recipient within the last year that allege
discrimination based on race, color, national origin, sex, age, or disability and enclose a copy of all decisions. Please describe all corrective
action taken. (Do not include employment complaints not covered by 40 C.F.R. Parts 5 and 7. See instructions on reverse side.)

V. List all civil rights compliance reviews of the applicant/recipient conducted by any agency within the last two years and enclose a copy of the
review and any decisions, orders, or agreements based on the review. Please describe any corrective action taken. (40 C.F.R. § 7.80(c)(3))

VI Is the applicant requesting EPA assistance for new construction? If no, proceed to VII; if yes, answer (a) and/or (b) below.

a. If the grant is for new construction, will all new facilities or alterations to existing facilities be designed and constructed to be readily
accessible to and usable by persons with disabilities? If yes, proceed to VII; if no, proceed to VI(b).

b. If the grant is for new construction and the new facilities or alterations to existing facilities will not be readily accessible to and usable by
persons with disabilities, explain how a regulatory exception (40 C.F.R. § 7.70) applies.

VIL* Does the applicant/recipient provide initial and continuing notice that it does not discriminate on the basis of race, color, national origin, sex,
age, or disability in its programs or activities? (40 C.F.R. § 5.140 and § 7.95)

a. Do the methods of notice accommodate those with impaired vision or hearing?

b. Is the notice posted in a prominent place in the applicant’s offices or facilities or, for education programs and activities, in appropriate
periodicals and other written communications?

c. Does the notice identify a designated civil rights coordinator?

VIIL.*  Does the applicant/recipient maintain demographic data on the race, color, national origin, sex, age, or handicap of the population it serves?
(40 C.FR. § 7.85(a))

IX.* Does the applicant/recipient have a policy/procedure for providing access to services for persons with limited English proficiency?
(40 C.F.R. Part 7, E.O. 13166)

X.* If the applicant/recipient is an education program or activity, or has 15 or more employees, has it designated an employee to coordinate its
compliance with 40 C.F.R. Parts 5 and 7? Provide the name, title, position, mailing address, e-mail address, fax number, and telephone
number of the designated coordinator.

XI* If the applicant/recipient is an education program or activity, or has 15 or more employees, has it adopted grievance procedures that assure
the prompt and fair resolution of complaints that allege a violation of 40 C.F.R. Parts 5 and 7? Provide a legal citation or Internet address
for, or a copy of, the procedures.

For the Applicant/Recipient
I certify that the statements I have made on this form and all attachments thereto are true, accurate and complete. I acknowledge that any knowingly

false or misleading statement may be punishable by fine or imprisonment or both under applicable law. I assure that I will fully comply with all
applicable civil rights statutes and EPA regulations.

A. Signature of Authorized Official B. Title of Authorized Official C. Date

For the U.S. Environmental Protection Agency
I have reviewed the information provided by the applicant/recipient and hereby certify that the applicant/recipient has submitted all preaward
compliance information required by 40 C.F.R. Parts 5 and 7; that based on the information submitted, this application satisfies the preaward provisions

of 40 C.F.R. Parts 5 and 7; and that the applicant has given assurance that it will fully comply with all applicable civil rights statutes and EPA
regulations.

A. Signature of Authorized EPA Official B. Title of Authorized EPA Official C. Date

See ** note on reverse side.

EPA Form 4700-4 (Rev. 03/2008). Previous editions are obsolete.




Instructions for EPA FORM 4700-4 (Rev. 03/2008)
General

Recipients of Federal financial assistance from the U.S.
Environmental Protection Agency must comply with the following
statutes and regulations.

Title VI of the Civil Rights Acts of 1964 provides that no person in
the United States shall, on the grounds of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under any program or activity
receiving Federal financial assistance. The Act goes on to explain
that the statute shall not be construed to authorize action with respect
to any employment practice of any employer, employment agency, or
labor organization (except where the primary objective of the Federal
financial assistance is to provide employment).

Section 13 of the 1972 Amendments to the Federal Water Pollution
Control Act provides that no person in the United States shall on the
ground of sex, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under the Federal Water
Pollution Control Act, as amended. Employment discrimination on
the basis of sex is prohibited in all such programs or activities.

Section 504 of the Rehabilitation Act of 1973 provides that no
otherwise qualified individual with a disability in the United States
shall solely by reason of disability be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under any
program or activity receiving Federal financial assistance.
Employment discrimination on the basis of disability is prohibited in
all such programs or activities.

The Age Discrimination Act of 1975 provides that no person on the
basis of age shall be excluded from participation under any program
or activity receiving Federal financial assistance. Employment
discrimination is not covered. Age discrimination in employment is
prohibited by the Age Discrimination in Employment Act
administered by the Equal Employment Opportunity Commission.

Title IX of the Education Amendments of 1972 provides that no
person in the United States on the basis of sex shall be excluded from
participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving
Federal financial assistance. Employment discrimination on the basis
of sex is prohibited in all such education programs or activities.

Note: an education program or activity is not limited to only those
conducted by a formal institution.

40 C.F.R. Part 5 implements Title IX of the Education Amendments
of 1972.

40 C.E.R. Part 7 implements Title VI of the Civil Rights Act of 1964,
Section 13 of the 1972 Amendments to the Federal Water Pollution
Control Act, and Section 504 of The Rehabilitation Act of 1973.

The Executive Order 13166 (E.O. 13166) entitled; "Improving
Access to Services for Persons with Limited English Proficiency"
requires Federal agencies work to ensure that recipients of Federal
financial assistance provide meaningful access to their LEP
applicants and beneficiaries.

Page 2 of 2

Items

“Applicant” means any entity that files an application or unsolicited
proposal or otherwise requests EPA assistance. 40 C.F.R. §§ 5.105,
7.25.

“Recipient” means any entity, other than applicant, which will actually
receive EPA assistance. 40 C.F.R. §§ 5.105, 7.25.

“Civil rights lawsuits and administrative complaints” means any
lawsuit or administrative complaint alleging discrimination on the
basis of race, color, national origin, sex, age, or disability pending or
decided against the applicant and/or entity which actually benefits
from the grant, but excluding employment complaints not covered by
40 C.F.R. Parts 5 and 7. For example, if a city is the named applicant
but the grant will actually benefit the Department of Sewage, civil
rights lawsuits involving both the city and the Department of Sewage
should be listed.

“Civil rights compliance review” means any review assessing the
applicant’s and/or recipient’s compliance with laws prohibiting
discrimination on the basis of race, color, national origin, sex, age, or
disability.

Submit this form with the original and required copies of applications,
requests for extensions, requests for increase of funds, etc. Updates of
information are all that are required after the initial application
submission.

If any item is not relevant to the project for which assistance is
requested, write “NA” for “Not Applicable.”

In the event applicant is uncertain about how to answer any questions,
EPA program officials should be contacted for clarification.

* Questions VII — XI are for informational use only and will not affect
an applicant’s grant status. However, applicants should answer all
questions on this form. (40 C.F.R. Parts 5 and 7).

** Note: Signature appears in the Approval Section of the EPA
Comprehensive Administrative Review For Grants/Cooperative
Agreements & Continuation/Supplemental Awards form.

Approval indicates, in the reviewer’s opinion, questions [ — VI of Form
4700-4 comply with the preaward administrative requirements for EPA
assistance.

“Burden Disclosure Statement”

EPA estimates public reporting burden for the preparation of this form
to average 30 minutes per response. This estimate includes the time
for reviewing instructions, gathering and maintaining the data needed
and completing and reviewing the form. Send comments regarding the
burden estimate, including suggestions for reducing this burden, to
U.S. EPA, Attn: Collection Strategies Division (MC 2822T), Office of
Information Collection, 1200 Pennsylvania Ave., NW, Washington,
D.C. 20460; and to the Office of Information and Regulatory Affairs,
Office of Management and Budget, Washington, D.C. 20503.

The information on this form is required to enable the U.S.
Environmental Protection Agency to determine whether applicants and
prospective recipients are developing projects, programs and activities
on a nondiscriminatory basis as required by the above statutes and
regulations.



EPA Debarment and Suspension Regulations

'Enyironmenidl Protection Agency

§32.225 How do I know if a trans

you will know Cha
transaction because BE agency regula-

calble portions of this part.

Subpart C—Responsibilifies of Par-
ficipants Regarding Trans-
actions

DOING BUSINESS WITH OTHER PERSONS

§82.300 What must I do before I enter
info a covered transaction with an-
other person at the next lower tier?

When you enter into a covered trans-
action with another person at the next
lower tier, you must verify that the
person with whom you intend to do
business is not excluded or disqualified.
You do this by:

() Checkmg the EPLS; or

(b) Collecting a certification from
that person if allowed by this rule; or

() Adding a clause or condition to
the covered transaction with that per-
son.

§32.305 May I enter info a covered
transaction with an excluded or dis-
qualified person?

(a) You as a participant may not
enter into a covered transaction with
an excluded person, unless the EPA
grants an exception under §32.120.

{b} You may not enter into any trans-
action with a person who is disqualified
from that transaction, unless you have
obtained an exception under the dis-
qualifying statute, Executive order, or
regulation.

§32.810 What must I do if a Federal
agency excludes a person with
Whom I am already dmng business
in a covered transaction?

{a) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However, you are not re-
quired to continue the t{ransactions,

Subpart C
Page 1 of 3

§32.325

* and you may consider termination.

You should make a decision about
whether to terminate and the type of
termination action, if any, only after a
thorough review to ensure that the ac-
tion is proper and appropriate.

(b} You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person, unless the EPA grants an ex-
ception under §32.120.

$32.315 May I use the services of an
excluded person as a principal
under a covered transaction?

() You as a participant may con-
tinue to use the services of an excluded
person as a principal under a covered
transaction if you were using the serv-
ices of that person in the transaction
before the person was excluded. How-
ever, you are not required to continue
using that person's services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son’s services only after a thorough re-
view to ensure that the action is proper

‘and appropriate.

(b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless the EPA grants an exception
under §32.120.

§32.320 Must I verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of
your principals of your covered trans-
actions is excluded or disqualified from
participating in the transaction. You
may decide the method and frequency
by which you do sc. You may, but you
are not reqguired to, check the EPLS.

§32.32b What happens ¥ I do business
with an excluded person in a cov-
ered transaction?

If as a participant you knowingly do
business with an exchuded person, we
may disallow costs, annul or terminate
the transaction, issue a stop work
order, debar or suspend you, or take
other remedies as appropriate.

417
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EPA Debarment and Suspension Regulations

§32.330

$82.330 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

Before entering into a covered trans-
action with a participant at the next
lower tier, you must require that par-
ticipant to— -

(a) Comply with this subpart as a
condition of participation in the trans-
action. You may do so using any meth-
od(s), unless §32.448 requires you to use
specific methods.

{b) Pass the reguirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lower
tier.

DISCLOSING INFORMATION—PRIMARY
TIER PARTICIPANTS

§32.335 What information must I pro-
vide before entering into a covered
trausaction with the EPA?

Before you enter into a covered
transaction at the primary tier, you as
the participant must notify the EPA
office that is entering into the trans-
action with you, if you know that you
or any of the principals for that cov-
ered transaction:

(8) Are presently excluded or dis-
qualified;

{b} Have been convicted within the
preceding three years of any of the of-
fenses listed in §32.800(a) or had a civil
judgment rendered against you for one
of those offenses within that time pe-
riod;

{c) Are presently indicted for or oth-
erwise criminally or civilly charged by
a governmental entity (Federal, State
or local) with commission of any of the
offenses listed in §32.300(a); or

(@) Have had one or more public
transactions (Federal, State, or local)
terminated within the preceding three
years for cause or default,

§82.340 If 1 disclose unfavorable infor-
mation required under §32.335, will
I be prevented from participating
in the transaction?

As a primary tier participant, your
disclosure of unfavorable information
about yourself or a principal under
§32.235 will not necessarily cause us to
deny your participation in the covered
transaction. We will consider the infor-
mation when we determine whether to

Subpart C
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enter into the covered transaction. We
also will consider any additional infor-
mation or explanation that you elect
to submit with the disclosed informa-
tion.

§32.345 What happens if I fail to dis-
close information reguired under
§32.3357

I we later determine that you failed
to disclose information under §32.335
that you knew at the time you entered
into the covered transaction, we may—

(a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action; or

(b} Pursue any other available rem-
edies, including suspension and debar-
ment.

§32.350 What must I do if I learn of in-
formation reguired under §32.335
after entering into a covered trans-
action with the EPA?

At any time after you enter into a
covered transaction, you must give im-
mediate written notice to the EPA of-
fice with which you entered into the
transaction if you learn either that—

(a) You failed to disclose information
earlier, as required by §32.335; or

(b} Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the cri-
teria in §32,335.

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

§32.356 What information must I pro-

" vide to a higher tier participant be-

fore entering into a covered trans-
action with that participant?

Before you enter into a covered
transaction with a person at the next
higher tier, you as a lower tier partici-
pant must notify that person if you
know that you or any of the principals
are presently excluded or disqualified.

§32.360 What happens if I fail to dis-
close the information required
under § 32.3657

If we later determine that you failed
to tell the person at the higher tier
that you were excluded or disqualified
at the time you entered into the cov-
ered transaction with that person, we

418
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may pursue any available remedies, in-
cluding suspension and debarment.

§382.865 What must I do if I Jearn of in-
formation required under §32.355
after entering infto a covered trans-
action with a higher tier partici-
pani?

At any time after you enter into a
lower tier covered transaction with a
person at a higher tier, you must pro-
vide immediate written notice to that
person if you learn either that—

{a) You failed to disclose information
earlier, as required by §32.335; or

{b} Due to changed circumstances,
vou or any of the principals for the
transaction now meet any of the cri-
teria in §32.355.

{ubpart D—Responsibilities of EPA
Officials Regarding Tronsaciiogs

MO0 May I enter into a trans: tion
with an excluded or disquAlified

an exceptipn under §32.120. §

{t) You may not enter injfo any trans-
action with % person who j5 disquatified
from that trynsaction, ynless you ob-
tain a walver\or excepfion under the
statute, Execudjve ordgr, or regulation
that is the bask for fhe person's dis-
qualification. 4

§32.405 May I exyf
transaction wifh a participant if a
principal of he \transaction is ex-
cluded? ]

er into a covered

As an agencyf officidy, you may not
enter into a cgvered trajsaction with a
participant ; you kno
cipal of the gransaction is

that a prin-
xcluded, un-

less you gbtain an exceltion under
§32.120. /
532,410 May I approve a paiticipant's

use of the services of an gxcluded

pexrSon?
Aftdr entering into a covered rans-
with a participant, you as an
agepicy official may not approve a yar-
Apant’s use of an excluded persom\as
a principal under that transaction, ux-
éss you obtain an exception unde

Subpart C
Page 3 of 3

§32.425

$32.415 What must I do if a Federa
agency excludes the participant o
a principal after I enter into a cop-
ered transaction?

(a\ You as an agency official mfay
contithue covered transactions withf an
excluded person, or under which arf ex-
cluded\ person is a principal, iff the
trapnsadrions were in existence jwhen
the perjon was excluded. You gre not
required\to continue the transgctions,
however, \and you may considey termi-
nation. You should make a fdecision
about whdther to terminatefand the
type of terfpination action, iffany, only
after a thofpugh review to ghsure that
the action is\proper. j

(b) You may not renew orfextend cov-
ered transactjons (other fhan no-cost
time extensidps) with gny excluded
person, or unddy which arf excluded per-
son is a principkl, unlesg you obtain an
exception under¥§32.120.

§32.420 May I dpprope a transaction
with an exclided or disgualified
person at a lower gier?

If a transaction affa lower tier is sub-
ject to your approvi], you as an agency
official may not approve—

{a} A covered transaction with a per-
son who is currghtly\excluded, unless
vou obtain an egceptign under §32.120;
or

(b) A transaction with a person who
is disqualifiedf from thdf transaction,
unless you objain a waivey or exception
under the stftute, Execufiive order, or
regulation that is the basi§ for the per-
son’s disqualification.

§32.425 hen do I check o see if a
persodl is excluded or disqualified?

As anf agency official, ypu must
check t¢ see if a person is exdluded or
disqualffied before you—

(a) Emter into a primary tier tovered
transgction;

(b) fApprove a principal in a prigmary
tier fovered transaction;

(g} Approve a lower tier participant if
aggncy approval of the lower tier ‘par-
tidipant is required; or

{d) Approve a principal in connection

ith a lower tier transaction if agenty
approval of the principal is required. ¥
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2 Waste Water Project Number
LY 4
C20

United States Environmental Protection Agency
Washington, DC 20460

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and its principals:

@)

(b)

(©

(d)

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
covered transactions by any Federal department or agency.

Have not within a three year period preceding this proposal been convicted of or had a civil judgement rendered
against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) transaction or contract under a public transaction; violation of Federal or
State antitrust statutes or commission of embezzlement, theft, forgery, falsification or destruction of records, making
false statements, or receiving stolen property;

Are not presently indicted for or otherwise criminally or civilly charged by a government entity (Federal, State, or local)
with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal,
State, or local) terminated for cause or default.

I understand that a false statement on this certification may be grounds for rejection of this proposal or termination of the
award. In addition, under 18 USC Sec. 1001, a false statement may result in a fine of up to $10,000 or imprisonment for
up to 5 years, or both.

Typed Name & Title of Authorized Representative

Signature of Authorized Representative Date

|:| | am unable to certify to the above statements. My explanation is attached.

EPA Form 5700-49 (11-88)

This form has been adopted for use as a Kansas Water Pollution Control Revolving Fund document
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Instructions

Under Executive Order 12549, an individual or organization debarred or excluded from
participation in Federal assistance or benefit programs may not receive any assistance award
under a Federal program, or a subagreement thereunder for $25,000 or more.

Accordingly, each prospective recipient of an EPA grant, loan, or cooperative agreement and any
contract or subagreement participant thereunder must complete the attached certification or
provide an explanation why they cannot. For further details, see 40 CFR 32.510, Participants’
responsibilities, in the attached regulation.

Where To Submit

A prospective prime contractor for construction or modification of Waste Water Treatment facilities
or support system must submit a completed certification or explanation to the individual or
organization awarding the contract.

Each prospective subcontractor must submit a completed certification or explanation to the prime
contractor for the project.

How To Obtain Forms:

KDHE will provide the certification form, instructions and a copy of its implementing regulation (40
CFR Part 32) in each application kit. Applicants may reproduce these materials as needed and
provide them to their prospective prime contractor, who, in turn, may reproduce and provide them
to prospective subcontractors. The form and instructions are also available in an electronic media
by contacting KDHE at the address below:

Additional copies/assistance may be requested from:

Kansas Department of Health and Environment
Bureau of Water / Municipal Programs

1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367

(Telephone: 785/296-4262)

(Email: bdiegel@kdheks.qgov)

The EPA instructions have been modified for use in the Kansas Revolving Loan Programs

EPA Form 5700-49 (11-88)



";EPA United States
\ . .
b ) Environmental Protection Agency

EPA Project Control Number

CERTIFICATION REGARDING LOBBYING

CERTIFICATION FOR CONTRACTS, GRANTS,
LOANS AND COOPERATIVE AGREEMENTS

The undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
award documents for all sub-awards at all tiers (including sub-contracts, sub-grants, and
contracts under grants, loans, and cooperative agreements) and that all sub-recipients
shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31 U.S. Code. Any person who fails
to file the required certification shall be subject to a civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Typed Name & Title of Authorized Representative

Signature and Date of Authorized Representative

EPA Form 6600-06 (Rev. 06/2008) Previous editions are obsolete.



Applicant Assurance of Public Participation
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APPLICANT ASSURANCE OF PUBLIC PARTICIPATION
FOR KANSAS WATER POLLUTION CONTROL
REVOLVING LOAN FUND PROJECTS

I hereby certify that with reference to Wastewater Treatment Project Number:

(a) A public meeting was conducted during the preparation of the facilities plan, non-point
source pollution control management plan or groundwater quality protection plan to discuss
project alternatives. Public notice was given not less than 15 days before the public meeting.

__(b) Prior to the adoption by the governing body and submission to the secretary for approval
of the facilities plan, non-point source pollution control management plan or groundwater quality
protection plan, a public hearing was conducted. Public notice was given not less than 30 days
before the public hearing. Attached is a copy of the advertisement, record or minutes and list of
persons attending.

Authorized Representative of Applicant

Date Legal Name of Applicant



Intergovernmental Review
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Kansas Water Pollution Control Revolving Loan Fund
(Wastewater Collection and Treatment)

NOTICE
Intergovernmental Review Process

As part of the application process for project financing by the Kansas Water Pollution Control
Revolving Loan Fund, the Kansas Department of Health and Environment (KDHE) must prepare an
“environmental clearance document” in accordance with K.A.R. 28-16-137. It is the responsibility of the
potential loan recipient for a wastewater improvement project to obtain the necessary clearance/ comments from
the necessary agencies involved in the intergovernmental review process. Copies of the written
clearance/comments are then provided to KDHE, Bureau of Water, Municipal Programs Section.

The Agencies listed on the attached “Distribution List” must be contacted, in writing, for
clearance/comment. Note - this Distribution List is updated as required to reflect changes in personnel and
mailing addresses, and the most recent version can be obtained by calling (785) 296-5525. The interested
agencies must be provided a completed copy of the KWPCRLF Application form (blank copy attached) and a
brief description and location of the project (see page 2 for additional details on information to be provided).
The transmittal letter / form should request review and clearance of the project and specify a deadline for
response, generally within 30 days.

When all clearances/comments have been received or the allowable review time has expired, copies of
all letters requesting clearances and all responses can be submitted to KDHE - Attn: Rod Geisler, Municipal
Programs Section.

(The Kansas Department of Health and Environment also administers the Kansas Public Water Supply
Revolving Loan Fund to provide low interest loan financing for drinking water distribution and treatment. For
further information regarding the KPWSRLF contact KDHE, Public Water Supply Section, 785/296-0735.)
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Suggested Information to be Provided for
Environmental Evaluations of Proposed Wastewater
Treatment Projects

A narrative description of the project including the collection system improvements and/or treatment
facilities to be constructed, the rated capacity of the facility, expected effluent discharge volume, the
primary receiving water body, and the expected effluent quality.

A site map (USGS is acceptable) showing the location of the treatment facility and the effluent
discharge location. If a lagoon treatment facility is proposed, a rough layout map of the lagoon itself
should also be provided.

The exact location (county name and legal description) of the site, the present land use and predominant
vegetation type(s) at the new plant site under consideration.

Example: The preferred alternative would be located in what is presently a wheat field,
approximately 200 feet from an oxbow of Blackbird Creek. The oxbow is
surrounded by a 50 foot-wide band of mature riparian timber of mixed species.

Environmental information such as any existing Environmental Assessments or Impacts Statements,
proximity to any known sensitive fish or wildlife habitats (if known). Examples of wildlife habitats
include: a) Wetlands, b) State or Federal Wildlife refuges or recreation areas, c¢) Critical habitats for
threatened or endangered species, d) Mature riparian timber, ¢) Streams designated “Class 1” by the U.S.
Fish and Wildlife Service, f) Native Prairie tracts.
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Federal Agencies:

Mr. Mike LeValley

U.S. Dept. of the Interior

Fish & Wildlife Service
Ecological Services/

Partners for Fish & Wildlife
2609 Anderson Avenue
Manhattan, Kansas 66502-2801

District Engineer
Tulsa District

Corps of Engineer, 1645 S. 101 E. Ave.

Tulsa, Oklahoma 74128
OR

Attn: Regulatory Branch

K. C. District - COE

700 Federal Building

Kansas City, Missouri 64106-2896

Mr. Eric B. Banks

State Conservationist

Natural Resource Conservation Service
760 S. Broadway

Salina, Kansas 67401

It is strongly recommended you contact the Kansas City District COE - Regulatory Branch by telephone @ (816) 389-3990 to insure
the submittal is directed to the correct COE office. It is also strongly recommended you contact Mr. Mike LeValley of USF&WL @ (785)

539-3474, Ext. 14 for this same reason.

State Agencies:

Mr. Keith Sexson, Asst. Secretary
Kansas Dept. Of Wildlife & Parks
Environmental Services Section
512 SE 25th Avenue

Pratt, Kansas 67124-8174

Mr. Tracy Streeter, Director
Kansas Water Office

901 S. Kansas Ave.

Topeka, Kansas 66612-1249

Jennie A. Chinn, Executive Director
Kansas St. Historical Society

6425 SW 6th Avenue

Topeka, Kansas 66615

Dr. Edward Martinko
Kansas Biological Survey
University of Kansas
2041 Constant Avenue
Lawrence, Kansas 66047

Mr. David W. Barfield, Chief Eng.
Kansas Dept. Of Agriculture
Division of Water Resources

109 SW 9th Street

Topeka, Kansas 66612

Mr. Greg Foley

Executive Director

State Conservation Commission
109 SW 9th Street

Topeka, Kansas 66612

Regional Planning Commission (if applicable):

Mr. Doug McKinney, Executive Director
North Central Reg. Planning Comm.

109 North Mill

Beloit, Kansas 67420

Ms. Linda Weldon, Executive Dir.
Southeast KS. Reg. Planning Comm.
PO Box 664

Chanute, Kansas 66720-0664

Mr. Randy Hrabe, Executive Director

NW Kansas Planning & Develop. Comm.

Box 248
Hill City, Kansas 67642

Mr. John Schlegel, Director

Wichita-Sedg. Co. Metrop. Area Plann.

City Hall - 10™ Floor
455 N. Main
Wichita, Kansas 67202-1688

Tom Bliss, Executive Director
Mo-Kan Regional Council
224 North 7" Street

St. Joseph, MO 64501

Mr. Bill Bolin, Exec. Director

South Central KS. Economic Dev. Dist.

200 West Douglas Avenue, Suite 710
Wichita, Kansas 67202-3075

Mr. Doug Louis

Kansas Corp. Commission
Wichita Office

130 S. Market - 2nd Floor
Wichita, KS 67202

Kansas Geological Survey
Rex Buchanan

The University of Kansas
1930 Constant Avenue
Lawrence, Kansas 66047-3724

Ms. Donna Fisher

Kansas Department of Health & Environment
1000 SW Jackson Street, Suite 400

Topeka, KS 66612

Mr. David A. Warm
Executive Director
Mid-America Reg. Council
600 Broadway

300 Rivergate Center
Kansas City, MO 64105

David Thurbon, Director
Topeka - Planning Dept.
620 SE Madison
Topeka, Kansas 66607
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PLAN OF OPERATION FORMAT

The Plan of Operation (POO) Format is to be used to develop both the Preliminary Plan of Operation (PPOO) and
the Final Plan of Operation (FPOO) for Kansas Water Pollution Control Revolving Loan Fund Projects as required
by K.A.R. 28-16-13(a)(4). The Plan of Operation must include/discuss the following subjects:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

General Information

Name of Project: Project No. C20
Project Consulting Engineer:
Design Flow Capacity of Plant:
Brief Description of Designed Treatment Process:

Chronological summary of implementation dates.
Staffing and training.

Records and reports.

Laboratory control.

Process control and “fine tuning” procedures.
Safety.

Emergency operating plan.

Maintenance management.

Operation and maintenance manual.

Sewer maintenance program.

O&M budget and ordinance development.
Startup provisions and operating training.

Project performance criteria.

Project construction schedule.

Estimated construction payment schedule.
Projections of annual operating costs (operation, maintenance, and replacement) for next 5 year period.

Description of existing Financial Management System of wastewater utility.



ADOPTED FOR KWPCRLF USE

KANSAS

DEPARTMENT OF HEALTH & ENVIRONMENT
DIVISION OF ENVIRONMENT

BUREAU OF WATER

Kansas Water Pollution Control Revolving
Loan Fund - Financial Capability
Information

As a pre-requisite to receipt of low interest financing from the KWPCRLF, K.A.R. 28-16-135 requires
...”each loan recipient shall demonstrate and certify to the Secretary that the applicant has the financial
capability to repay the loan and to cover the costs of operation and maintenance of the entire system...”.
Development of applicable operation, maintenance, and replacement costs is required by K.A.R. 28-16-128
and is submitted within the draft user charge system. The “demonstration” of financial capability is
addressed within the body of this document, and the “certification” of the applicant is included at the end
of this document.

This information will be reviewed simultaneously by technical, financial, and legal staff in several State
offices. Please answer all questions even if you believe you have provided certain information elsewhere
in the application. Additional information may be requested by KDHE beyound the items requested in these
forms. K.A.R. 28-16-114, 28-16-115 and 28-16-116 are also referenced for your information on these
subjects.

KWPCRLF Page 1 of 9
March 21, 2011
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United States Office of Water
Environmental Protection Program Operations
Agency Washington DC

wEPA Financial Capability
Summary Foldout
A Simplified
Approach

Your community may be planning to construct, operate, and/or manage a wastewater treatment system or other community
facilities. Before a long-term commitment is made there are many questions which need to be addressed. If you are applying
for EPA construction grant assistance, you must demonstrate to the satisfaction of your State (or EPA for non-delegated States)
that your community has the legal, institutional, managerial, and financial capability to construct and support the planned system
(please refer to the summary of financial requirements for EPA construction"grants).

Whether you expect to obtain funding assistance or plan to goitalone, itis critical that your community's resources are analyzed
in light of the commitment being considered. This foldout provides an approach to analyzing financial capability, and is intended
to be used by the local officials who are best acquainted with their community: town manager, public works director, planner,
budget officer, or clerk. A more comprehensive analytical approach may be found in EPA's Financial Capability Guidebook.

KWPCRLF Page 2 of 9
March 21, 2011



ADOPTED FOR KWPCRLF USE
Certification of Financial Capability

Your community must certify that it has the capability to finance and manage the proposed facility.

The answers to the preceding questions will provide useful information regarding the cost of the proposed facility, how it
will be financed, and what this means in terms of costs to the typical household user. In order to evaluate effectively the true
impact of the proposed treatment system, however, this information must be viewed within the overall context of the com-
munity's financial capability, which is the measure of its existing financial condition, financial resources, legal constraints,
and local public policy.

Listed below are additional elements relating to a community's overall financial condition and its ability to pay the local costs
of constructing and operating the treatment system. These factors should be considered before signing the financial and
management capability certification.

® reasonableness of population projections relative to historic trends
(if new population growth is needed to help finance the proposed
system)

e total current outstanding indebtedness
e state finance laws and legal debt limits

® historical trends in your community's revenue sources (e.g., changes
in taxable assessed property valuation with respect to population)

e current bond rating and its historical trend

If your community would have difficulty financing the proposed project, it should consider alternative methods of financing
to mitigate the adverse impacts, re-evaluate the project alternative and scope, or consider staging implementation to spread
out financing to future users. When certifying your project, the community should be fully satisfied that both the users and
the community as a whole have the capability to finance and manage the facility as proposed.

Statement of Certification

| hereby certify that we have analyzed the local share of the costs of the proposed wastewater treatment facilities, including
their financial impact on this community and the residents of the service area. As a result of these analyses, | have found
that we have the legal, institutional, managerial, and financial capability to ensure adequate construction, operation,
maintenance, and replacement of the wastewater treatment works.

(Signature of elected official or officer authorized to commit funding)

Name:
Title:

Location:

KWPCRLF Page 3 of 9
March 21, 2011
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To the Users of this Foldout

As a community official, your goal is to provide a level of service which will meet your community's needs and which your
constituents can afford. Itis important to consider wastewater alternatives in light of what is needed to do the job, the cost
impacts on the community and the users, and the ability to manage the system.

There are alternatives for small community wastewater management that may be less costly and more appropriate than
centralized conventional treatment technologies (see EPA foldout "Less Costly Wastewater Treatment for Your Town").
Analysis of the technical aspects should be augmented by an evaluation of the financial and management consequences
for the community. During the planning process the following questions should be addressed:

1. What is proposed in the facilities plan?

2. What roles and responsibilities will local governments have?

3. How much will the facilities cost at today's prices?

4. How will construction, operation and maintenance of the facilities be financed?
5. What are the annual costs per household?

The process of developing the answers to these questions will help you assess which alternative is the best for your com-
munity from a technical, financial, and management viewpoint, and once a plan is selected, will help you show whether your
community has the financial and management capability to construct, operate, and maintain the facilities.

The information requested on this foldout provides the basic data needed to demonstrate financial capability in accordance
with the Financial and Management Capability Policy.Sources for this data include the facilities plan, community financial
records, planning and/or engineering studies. While some preliminary analysis may be required to develop the information
requested, the foldout is designed to be self-explanatory and easily completed by local personnel.

Your state will review this information and must approve it before they recommend that a construction grant be awarded.
The level of detail provided by the state review will depend on how your project compares to a screening procedure that
states must establish to identify projects that may encounter financial difficulties. The state will focus its attention on these
projects to ensure that any financial problems are resolved prior to construction. You should contact your state as early as
possible to find out it your project has been identified by the screening procedure.

Financial Capability-Summary

Note: The information requested in this foldout is intended to be self-explanatory. If further analysis is needed, please refer
to EPA's Financial Capability Guidebook. After completion, copies of these sheets can be distributed at a public hearing as
a basis for community decision making; they may also be submitted with the application for an EPA construction grant as
a means of fulfilling the financial capability demonstration requirement.

Agency Date

Address Telephone Contact

A What is Proposed in the Facilities Plan?

1. The proposed facilities will be: 4. The facilities will serve (give percentages):
new ___ expansion upgrade Residents now on sewers: %
2. What type of system is planned? Residents now on onsite systems: %
Treatment: Existing commercial/industrial users: %
Anticipated residential growth: %
Collection: Anticipated commercial/industrial growth: __ %

5. Current population now on sewers:

3. Entities to be served: Current population of proposed service area:
Municipality(ies): Design population (year ):
County: 6. Average annual growth rate over last ten years (con-

sult Bureau of Census data, or State planning office):

%

Sewer District(s):

Industry(ies):

Anticipated annual growth rate %

KWPCRLF Page 4 of 9
March 21, 2011




ADOPTED FOR KWPCRLF USE
B. What Roles and Responsibilities Will Local Governments Have?
Cooperative arrangements between participating entities may be required to meet the management needs of the

wastewater system. If this project is a part of regional facilities, an intergovernmental agreement may be required to
establish terms of cost allocation, financing, and management responsibilities.

7. What agency(ies) will: 10. The participating agencies have reviewed:
Own the facilities: Wastewater facilities plan
Operate/manage the system: Population projections

Finance the construction:

11. A sewer use ordinance has been established
8. If capital and 0, M, & R costs are to be shared, give which,
agency names and % shares:
Requires developed areas to connect to

% the system.
% Prohibits discharge of toxic substances to
the system.

%

Establishes connection and extension
9. Agreements have been established between the policies.
operating agency and:
Other

Participating Agencies
Industry(jes)
Other

c. How Much Will The Facilities Cost At Today's Prices?

The following, figures are tell estimated costs for construction (includes construction related costs) and operation and
maintenance of the proposed facilities. Dollar amounts should be obtained from the facilities plan or consulting engineer
and updated to reflect today's prices. In some cases, costs of local collection lines or other non-systemwide facilities may
be borne by only a portion of the users, and should be separately accounted forin calculating total facilities costs, financing
methods, and household costs (column b). If all costs will be shared among all users, only the systemwide costs must
be calculated (column a).

12. Estimated Construction Costs: (a) Systemwide (b) Non-Systemwide
Treatment Plant $
Interceptor Sewers $
Pump Stations/Force mains $
Collection Sewers $

On-site Systems $

$
$
$
a

Land Acquisitions
Construction-Related Costs
Other (

DA ARANRASD

Total (a) $

13. Estimated Annual Operation, Maintenance, and
Replacement (0, M, & R) costs for system:

Labor $ Miscellaneous

Utilities $ Annual 0, M, & R (new facilities): (a) $
Materials $ Existing 0, M, & R (carried over): Ib)  $
Outside $ ServicesTotal 0, M. & R: © $
Equipment Replacement $

KWPCRLF Page 5 of 9
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ADOPTED FOR KWPCRLF USE
D. How Will the Facilities be Financed?

14. Amount to be Financed (a) Systemwide (b) Non-Systemwide

Total Construction Costs: (12a) $ (12b) $

(- ) EPA funding

) State funding:

E i )Other Grants
(-) Cash on Hand
(e.g., )
Local Share  (a)$ (b) $
15. Long-term financing for local costs (consult capital recovery table to estimate annual payments):
Financing Interest Term of Annual Debt
Method Amount Rate Maturity Payment
G.0. Bond $ % Yrs _ $
Rev. Bond $ % Yrs  $
Loan $ % Yrs 3
Other $ % Yrs  $
Total $
How much of this total is for systemwide costs? 152 $
How much of this total is for non-systemwide costs? 15b §

16. Total Estimated Annual Costs:

Existing Debt Service:

Systemwide Debt Service (1 5a): +$
Total Annual 0, M, & R (1 3c¢): +§

a. Total Systemwide Costs: =$

b. Non-Systemwide Costs (1 5b):

17. Sources of Funding for Annual Wastewater
Facilities Costs

User Charges

Property Taxes

Other ( )

Connection Fees:

Surcharges:

P P P » e P

Total Estimated Annual Revenue:

KWPCRLF Page 6 of 9
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E. What are the Annual Costs Per Household?
The average annual costs per household for wastewater service are not necessarily the same as the rates you will
establish. The cost to a "typical” household consists of a share of the residential system cost (0, M, & R and debt service).
Some households may have additional non-systemwide costs (Sec. C above) and/or one-time costs for house laterals
and connection fees which should be added to the estimated annual household costs.
18. Systemwide annual cost per household:

o Total systemwide costs (16a): $

(-) Non-residential share of total:

= Residential share of total:

+ Existing households to be served:

= Average annual systemwide cost per household: $

19. Non-systemwide household cost:

o Annual non-systemwide costs (16b):

+ Number of properties affected:

= Non-systemwide cost per household:

(+) Annualized one-time house-hold cost (laterals,
etc.): (use capital recovery table to estimate an-
nual amount)

(+) Average annual systemwide cost per household:

= Total non-systemwide household cost:

To calculate annual debt service payments, multiply the amount to be financed by the appropriate factor in the capital
recovery table. This method can also be used to annualize one-time household costs such as house laterals and connec-
tion fees.

Capital Recovery Table'

Rate of Interest

Length of Original Maturity 2.5 percent 3.0 percent 3.5 percent 4.0 percent
10 .1143 172 1202 1233
15 .0808 .0838 .0868 .0899
20 .0641 .0672 .0704 .0736

' See: Eugene L. Grant and W. Grant Ireson, Principles of Engineering Economy (New York: The Ronald Press
Company,1970). Table E provides compound interest factors at various rates.
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Summary of financial Requirements for EPA Construction Grants

In order to receive construction grant funding for a wastewater facility, your community must:

Demonstrate the financial and management
capability needed to build and operate the
facility.

Submit an intermunicipal service agreement.

Submit a draft plan of operation.

Develop a user charge system.

The demonstration entails answering five ques-
tions (see previous page) regarding the project
and how it will be financed; executing an inter-
municipal service agreement if necessary (see
below); and submitting a signed statement certi-
fying that your community can finance and
manage the system. (Financial and Management
Capability Policy; 40 CFR 35.2030 and .2104)

This agreement is needed if more than one town
is participating in the project. This agreement
must include: the basis upon which costs are
allocated, the formula by which costs are allo-
cated, and the manner in which the allocation
system will be administered. The requirement for
this agreement can be waived by the Region or
delegated State under certain conditions. (40
CFR 35.2107)

This plan outlines all the steps needed to ensure
successful start-up and efficient operation of the
plant. The draft plan must discuss development
of: an instruction manual for running the plant, a
program to follow in case of emergencies, e.g.,
power outages or severe weather; personnel
train- ing; an adequate budget; reports on how
well the plant operates; and a program of routine
operating and maintenance procedures. (40 CFR
35.2106)

This system must produce enough revenue for
proper operation and maintenance of the plant,
pump stations and collection system, and for
replacement of equipment when it wears out. It
must be based either on actual use, ad valorem
(property) taxes or a combination of the two. It
must also include afinancial management system
which accurately accounts for revenues
generated by the user charge system and
expenses for operation, maintenance, and
replacement of the treatment system. (40 CFR
35.2122, .2140 and .2208)
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KANSAS

DEPARTMENT OF HEALTH & ENVIRONMENT
DIVISION OF ENVIRONMENT

BUREAU OF WATER

* x

A PER
5 As,
AR
ANAAISEEN
AR Ll PN

BINDING ASSURANCE
FOR KANSAS WATER POLLUTION CONTROL
REVOLVING LOAN FUND PROJECTS

| hereby certify in accordance with K.A.R. 28-16-135 that the referenced Wastewater
Treatment Project No. that applicant has the capability to
cover the costs of operation and maintenance (including replacement) of the entire system,
of which the proposed project is an integral part, and will continue to provide this capability
for the life of the project.

Authorized Representative of Applicant

Date Legal Name of Applicant

KWPCRLF Page 9 of 9
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APPLICANT ASSURANCE WITH RESPECT TO ACQUISITION
OF REAL PROPERTY INCLUDING EASEMENTS

FOR KANSAS WATER POLLUTION CONTROL REVOLVING
LOAN FUND PROJECTS

Please check the appropriate spaces(s) and provide any appropriate explanation.

I hereby certify that with reference to Wastewater Treatment Project No.

All necessary real property has been acquired and Certificate as to
Title to Project Site (March 21, 2011) is attached.

Bonafide options have been taken on all necessary real property.

Formal condemnation proceedings have been initiated for
necessary real property.

Authorized Representative of Applicant

Date Legal Name of Applicant



SITE CERTIFICATION
March 21, 2011

Page 1 of 2
CERTIFICATION AS TO TITLE TO PROJECT SITE
Project No.:
I , Attorney at Law representing
the , as title counsel, do hereby certify:
1. That I have investigated and ascertained the location of, and am familiar with the legal

description of the site or sites being provided by the Applicant for all elements (including collection lines,
interceptors, outfalls, treatment plants, and appurtenances) of the water pollution control facilities
identified as Project No. , to be constructed and maintained in and upon such site or sites.

2. That, if not previously submitted, I am attaching a legal description of the site or sites on
which the treatment facility is to be constructed. (Descriptions of rights of way and easements for sewer
lines are not required, but such rights of way and easements are covered by this title opinion.)

3. That I have examined the deed records of the county or counties in which such project is
to be located and, in my opinion, the applicant has a legal and valid fee simple title to the site of the
project, including necessary easements and rights or way; or such other interest, less than fee simple and
fully described below, including terms as to duration or termination, sufficient to assure undisturbed use
and possession for the purposes of construction and operation of the project; and in the case of projects
serving more than one municipality, that the participating communities have such interests or rights
sufficient to assure their undisturbed utilization of the project.

4. That if initiation of negotiations for acquisition of site and/or easements occurred after
April 1, 1989, said acquisition was conducted in compliance with 49 CFR Part 24; including that:

(Place a checkmark in the box beside as many of the following statements as are appropriate. At least one
statement must be checked; it is possible that all three statements could be applicable. You must be able
to certify to A. if the statements in B. and/or C. do not apply to all acquisitions for the project.)

| A. Property was appraised by a qualified appraiser in accordance with nationally recognized
appraisal standards; review appraisal was conducted, also by a qualified individual; and
both were performed prior to initiation of negotiations;

O B. Certain parcels and/or easements were donated; and the donor, after being fully informed
of their rights under the Uniform Relocation Assistance and Real Property Acquisition
Policy Act of 1970, waived their right to appraisal; and said waivers are on file with the
municipality;

D C. Certain parcels and/or easements were, based on a review of available data, determined to
have a fair market value of $10,000 or less; and therefore no appraisals were conducted
for those properties.

Note: Items 1, 2, 3 and 5 apply in all cases. Item 4 may or may not be applicable to the KWPCRF
project. If Item 4 is applicable, then at least one statement — A., B., or C. — must be checked.
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5. That any deeds or documents required to be recorded in order to protect the title of the
owner and the interest of the applicant have been duly recorded wherever necessary.

6. Remarks:

Dated this day of R

Attorney at Law

Address

City and State
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KANSAS REVOLVING LOAN FUND
ELECTRONIC DEPOSIT
INFORMATION SHEET

An electronic deposit form DA-130 (04-09) is required by the Department of Administration (D
of A) to allow payments to be made by wire transfer. To request the DA-130 please contract:

Brenda Diegel

Bureau of Water - Municipal Programs Section
785-296-4262

bdiegel@kdheks.gov



O & M Manual Format
March 21, 2011
Page 1 of 5

OPERATION AND MAINTENANCE MANUAL FORMAT

This Operation and Maintenance Manual Format is presented for use in the Kansas Water Pollution Control
Revolving Loan Fund program in conformance with K.A.R. 28-16-134(a)(5). The following subjects and topics,
applicable to the actual Loan project being constructed, must be addressed in the text of the 0&M Manual. The
Consultant is encouraged to call KDHE to discuss scope and applicability of this requirement.

L. INTRODUCTION - Manual User Guide
A. Operation and Managerial Responsibility
1. Operator responsibilities defined
2. Manager responsibilities
3. List of available training
4. List of recommended publications
5. List of publications furnished facility
B. Process Type Description
1. Type of treatment process

a) Brief description of major process
b) Brief description of individual units

2. Flow pattern with diagram
1L PERMITS AND STANDARDS
A. Treatment requirements/effluent limitations
B. List of permits affecting facility (including NPDES, Corps of Engineers Section 10/404, etc.)

1. Permit number and renewal date
2. Permit requirements/regulations of permitting agency
3. Reporting procedure for spills

I1I. DESCRIPTION, OPERATION, AND CONTROL OF PROJECT FACILITIES

A. For each unit process, general coverage of the following:
1. Description, function, flow routing and design process removal efficiency; with the

following specifics related to sludge:

a) Estimated sludge production in pounds/day, tons/year and gallons/day and
percent solids at start up and at design capacity for each applicable process unit.

b) Sludge storage should state total volume, total days storage and at what percent
solids.

c) Other issues as required by KDHE in development of a "Sludge Management
Plan"

Listing of major components and mechanical equipment

Relationship to adjacent units

Methods of control

Discussion of common operating problems and control

Start-up procedures

Emergency shut-down procedures

Nk WwDbd



Iv.

VL

C.

D.

O & M Manual Format
March 21, 2011
Page2 of 5

For each unit process, specific coverage of the following:

1. Normal operation (valve positions, sludge depths, etc.)
2. Alternate operation modes

3. Emergency operations/failsafe features

Sludge Hauling and Application Equipment

Sludge Disposal Method and Final Disposal Location

PERSONNEL

A.

Staffing And Training Plan
Supervision
Administration
Operation

Maintenance

Total personnel

Annual training
Laboratory training needs

NNk WDD —

Qualifications

1. Training

2. Skills required

3. Experience

4. Certification required

Certification
1. Copy State rules and regulations
2. Certification requirements, this facility

LABORATORY TESTING

moaQwp

Outline of sampling and testing program, discussion of purpose

Discussion of laboratory results, expected ranges and process control adjustments from test results
Provision of sample laboratory worksheet, instructions, and test results forms

Recommended list of laboratory references

Laboratory equipment, supplies and chemicals inventory

RECORDS

FEmomEoNw>

General - importance of record keeping

Facility construction records

Sample, daily operating log of process operations, instructions
Sample, monthly operating report to State Agency, instructions
Sample, annual report format

Operating cost record keeping system recommendations
Personnel record system recommendations

Emergency conditions; bypass reports, permit violations, etc.
Maintenance and laboratory, if not provided elsewhere
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MAINTENANCE
A. Conceptual Description of Maintenance Program
B. Equipment Record System
1. Equipment numbering system
2. Equipment catalog (configuration list)
3. Maintenance record cards, instructions
4. Nameplate data cards, all major equipment
5. List of warranted equipment, warranty provisions
C. Miscellaneous Maintenance Records
D. Planning and Scheduling
1. Normal preventive maintenance schedule provided
2. Lubrication schedule, lubricant list
3. Emergency, corrective maintenance
4. Work order system and sample forms
E. Storeroom and Inventory System
1. Recommended list of spare parts
2. Procedures; stockroom inventory, sample forms and records
F. Special tool list, toolroom control
G. Maintenance personnel staffing requirements
H. System for cost accounting and budgeting
1. Recommended list outside contract maintenance tasks, firms

EMERGENCY OPERATING AND RESPONSE PLAN

SCDmOmEOOwW>

Objectives

Vulnerability analysis

Mutual aid list

Emergency equipment list

Records preservation

List of industrial sources (including monitoring and response system)
Police/fire coordination

Personnel assignment in detail

Readiness/emergency response center

Emergency/operating plan



IX.

XI.

SAFETY
A. Importance of safety program
B. Content
1. Emergency phone list
2. Safety equipment list
3. Sewer hazards
4. Electrical hazards
5. Mechanical equipment hazards
6. Explosion and fire hazards
7. Bacterial infection
8. Chlorine hazards
9. Oxygen deficiency/gases
10. Laboratory hazards
11. Process chemicals handling
12. List of references
C. Periodic safety program review
D. Accident report form
UTILITIES
A. List of utility suppliers
1. Electrical
2. Telephone
3. Natural gas
4. Water
5. Fuel oil
B. Capacities, limitation, responsibility coordination
ELECTRICAL SYSTEM
A Power source description
B. Distribution system
C Control and monitoring system
D Emergency procedures

O & M Manual Format
March 21, 2011
Page 4 of 5



XII.

APPENDIX
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Schematics
Valve indices

Sample forms

Process chemicals/source
Detailed design criteria
Equipment suppliers
Manufacturer's manuals
Sources; service & parts
As-built drawings

Approved shop drawings
Dimension prints
Construction photos
Warranties, bonds

State O&M inspection form
EPA Form 7500-5

Sewer use ordinance
Industrial; ordinance/control
Pretreatment controls/ordinances
Piping color code

Protective coating list
Sewer maintenance program
Map of collection system and lift stations
Recommended references

O & M Manual Format
March 21, 2011
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PLAN OF OPERATION FORMAT

The Plan of Operation (POO) Format is to be used to develop both the Preliminary Plan of Operation (PPOO) and
the Final Plan of Operation (FPOO) for Kansas Water Pollution Control Revolving Loan Fund Projects as required
by K.A.R. 28-16-13(a)(4). The Plan of Operation must include/discuss the following subjects:

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

General Information

Name of Project: Project No. C20
Project Consulting Engineer:
Design Flow Capacity of Plant:
Brief Description of Designed Treatment Process:

Chronological summary of implementation dates.
Staffing and training.

Records and reports.

Laboratory control.

Process control and “fine tuning” procedures.
Safety.

Emergency operating plan.

Maintenance management.

Operation and maintenance manual.

Sewer maintenance program.

O&M budget and ordinance development.
Startup provisions and operating training.

Project performance criteria.

Project construction schedule.

Estimated construction payment schedule.
Projections of annual operating costs (operation, maintenance, and replacement) for next 5 year period.

Description of existing Financial Management System of wastewater utility.
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ORDINANCE NO.

An ordinance establishing a user charge system in the City of , County of ,
State of , to provide funds needed to pay for (operation and maintenance) (all) expenses associated
with the City's wastewater treatment works

WHEREAS, the City of s , has constructed wastewater treatment works; and

WHEREAS, the City must pay (the operation and maintenance) (all) expenses associated with said
treatment works and charge the users of said treatment works accordingly;
NOW, THEREFORE, BE IT ORDAINED BY THE Council/Commission, of the City of

, , that the following user charge system be established:

ARTICLE I
It is determined and declared to be necessary and conducive to the protection of the public health, safety,
welfare and convenience of the [City] to collect charges from all users who contribute wastewater to the [City's]
treatment works. The proceeds of such charges so derived will be used for the purpose of (operating and

maintaining the) (operating, maintaining and retiring the debt for such) public wastewater treatment works.

ARTICLE I
Unless the context specifically indicates otherwise, the meaning of terms used in this ordinance shall be as
follows:
Section 1: "BOD" (denoting Biochemical Oxygen Demand) shall mean the quantity of oxygen
utilized in the biochemical oxidation of organic matter under standard laboratory procedure in five (5) days at

2001C, expressed in milligrams per liter (mg/1).

Section 2: "Normal Domestic Wastewater" shall mean wastewater that has a BOD concentration of
not more than _ mg/l and a suspended solids concentration of not more than
mg/l (and any other pollutant, [specify], concentration of not more than _____ mg/1).
Section 3: "Operation and Maintenance" shall mean all expenditures during the useful life of the

treatment works for materials, labor, utilities, and other items which are necessary for managing and maintaining the
treatment works to achieve the capacity and performance for which such works were designed and constructed.

Section 4: "Replacement" shall mean expenditures for obtaining and installing equipment,
accessories, or appurtenances which are necessary during the useful life of the treatment works to maintain the
capacity and performance for which such works were designed and constructed. The term "operation and
maintenance” includes replacement.

Section 5: "Residential Contributor" shall mean any contributor to the [City's] treatment works
whose lot, parcel of real estate, or building is used for domestic dwelling purposes only.

Section 6: "Shall" is mandatory; "May" is permissive.
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Section 7: "SS" (denoting Suspended Solids) shall mean solids that either float on the surface of or

are in suspension in water, sewage, or other liquids and which are removable by laboratory filtering.
Section 8: "Treatment Works" shall mean any devices and systems for the storage, treatment,

recycling, and reclamation of municipal sewage, domestic sewage, or liquid industrial wastes. These include
intercepting sewers, outfall sewers, sewage collection systems, individual systems, pumping, power, and other
equipment and their appurtenances; extensions improvement, remodeling, additions and alterations thereof; elements
essential to provide a reliable recycled supply such as standby treatment units and clear well facilities; and any
works, including site acquisition of the land that will be an integral part of the treatment process or is used for
ultimate disposal of residues resulting from such treatment (including land for composting sludge, temporary storage
of such compost, and land used for the storage of treated wastewater in land treatment systems before land
application); or any other method or system for preventing, abating, reducing, storing, treating, separating, or
disposing of municipal waste or industrial waste, including waste in combined storm water and sanitary sewer
systems.

Section 9: "Useful Life" shall mean the estimated period during which a treatment works will be
operated.

Section 10: "User Charge" shall mean that portion of the total wastewater service charge which is
levied in a proportional and adequate manner for the cost of operation, maintenance, and replacement of the

wastewater treatment works.

Section 11: "Water Meter" shall mean a water volume measuring and recording device, furnished
and/or installed by the [City] of or furnished and/or installed by a user and approved by the [City] of
ARTICLE I

Section 1: The user charge system shall generate adequate annual revenues to pay costs of (annual

operation and maintenance including replacement) (annual operation and maintenance including replacement and
costs associated with debt retirement of bonded capital associated with financing the treatment works) which the
[City] may by ordinance designate to be paid by the user charge system. That portion of the total user charge which
is designated for operation and maintenance including replacement of the treatment works shall be established by
this ordinance.

Section 2: That portion of the total user charge collected which is designated for operation and
maintenance including replacement purposes as established in Article IV, shall be deposited in a separate non-

lapsing fund known as the Operation, Maintenance and Replacement Fund and will be kept in two primary accounts

as follows:

a. An account designated for the specific purpose of defraying operation and maintenance costs
(excluding replacement) of the treatment works (Operation and Maintenance Account).

b. An account designated for the specific purpose of ensuring replacement needs over the useful life
of the treatment works (Replacement Account). Deposits in the replacement account shall be made (at least

annually, [specify]) from the operation, maintenance and replacement revenue in the amount of $ annually.
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Section 3: Fiscal year-end balances in the operation and maintenance account and the replacement
account shall be carried over the same accounts in the subsequent fiscal year, and shall be used for no other purposes
than those designated for these accounts. Monies which have been transferred from other sources to meet temporary
shortages in the operation, maintenance and replacement fund shall be returned to their respective accounts upon
appropriate adjustment of the user charge rates for operation, maintenance and replacement. The user charge rate(s)
shall be adjusted such that the transferred monies will be returned to their respective accounts within the fiscal year
following the fiscal year in which the monies were borrowed.

(NOTE: If the municipality is unable to meet any of the above accounting and fund control requirements due to
conflicts with existing local bond covenants, state law(s) or other constraints, a statement from the municipality's
legal representative citing the reason(s) for such inability to comply and the municipality's proposed alternative
method(s) of complying with the intent outlined in Sections 2 and 3 of Article III must be submitted.)

ARTICLE IV
(Actual Use Rate Structure)
Section 1: Each user shall pay for the services provided by the [City] based on his use of the

treatment works as determined by water meter(s) acceptable to the [City].

Section 2: For residential contributors, monthly user charges will be based on average monthly
water usage during the months of January, February and March. If a residential contributor has not established a
January, February and March average, his monthly user charge shall be the median charge of all other residential
contributors.

(NOTE: The use of a winter quarter or winter month average as a basis for calculating user charges is recommended
because this procedure charges for water actually reaching the sewer and does not include water used for
consumptive purposes such as lawn sprinkling and car washing.)

For industrial and commercial contributors, user charges shall be based on water used during the current
month. If a commercial or industrial contributor has a consumptive use of water, or in some other manner uses
water which is not returned to the wastewater collection system, the user charge for that contributor may be based on
a wastewater meter(s) or separate water meter(s) installed and maintained at the contributor's expense, and in a
manner acceptable to the [City].

Section 3: (Reference is made to Appendix A of this ordinance.)

The minimum charge per month shall be $ . In addition, each contributor shall pay a user charge rate

for operation and maintenance including replacement of $ per 1000 gallons of water (or wastewater) as

determined in the preceding section (and an additional $ per 1000 gallons of water (or wastewater) for debt

retirement).

Section 4: (Reference is made to Appendix A of this ordinance.)

For those contributors who contribute wastewater, the strength of which is greater than normal domestic
sewage, a surcharge in addition to the normal user charge will be collected. The surcharge for operation and
maintenance including replacement is:

$ per pound BOD
$  perpoundSS
$ per pound Other Pollutant(s) (Specify)
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Section 5: Any user which discharges any toxic pollutants which cause an increase in the cost of
managing the effluent or the sludge from the [City's] treatment works, or any user which discharges any substance
which singly or by interaction with other substances causes identifiable increases in the cost of operation,
maintenance, or replacement of the treatment works, shall pay for such increased costs. The charge of each such
user shall be as determined by the responsible plant operating personnel and approved by the
[Council/Commission].

Section 6: The user charge rates established in this article apply to all users, regardless of their

location, of the [City's] treatment works.
ARTICLE IV
(Flat Rate Structure)

(NOTE: If constructed properly, a user charge system based upon flat rate charges may be acceptable under certain
circumstances. It may be acceptable for cities that do not have water meters. For administrative ease it may also be
acceptable for communities of generally less than 1,000 population where there is little variation among users in
volume and strength of wastewater discharged to the treatment works.)

Section 1: (Reference is made to Appendix A of this ordinance.)

The following classes of users and charges to those users are hereby established:

Class I: Residential Users: Single Family Contributors

$__ /month for operation and maintenance, including replacement

¢ /month for debt service)

Class II: Light Commercial/Institutional Users: Non-residential users which contribute between __ gpd and

gpd of less than or equal to normal domestic strength wastewater.
$ /month for operation and maintenance, including replacement

8 /month for debt service)

Class III: Heavy Commercial Users: Non-residential users which contribute more than
gpd of less than or equal to normal domestic strength wastewater.
$ /month for operation and maintenance, including replacement

8 /month for debt service)

Class IV: Heavy Institutional Users: (Schools)
$ /month for operation and maintenance, including replacement

8 /month for debt service)
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Class V: Extra Strength Users: (NOTE: It may be necessary to establish a separate class for users which
contribute greater than normal domestic strength wastewater. Charges to these users will be calculated
commensurate with their flow and pollutant contributions using a similar procedure to that found in
Appendix A addressing the development of an actual use rate structure. Therefore, the municipality will
have a "mixed" user charge system).

The charge to users which contribute greater than normal domestic strength wastewater will be:

$ /1000 gallons

$ /pound BOD

$ /poundSS

$ /pound Other Pollutant(s)

Section 2: Any user which discharges any toxic pollutants which cause an increase in the cost of
managing the effluent or the sludge from the [City's] treatment works, or any user which discharges any substance
which singly or by interaction with other substances causes identifiable increases in the cost of operation,
maintenance, or replacement of the treatment works, shall pay for such increased costs. The charge to each such
user will be as determined by the responsible plant operating personnel and approved by the [Council/Commission].

Section 3: The user charge rates established in this article apply to all users, regardless of their

location, of the [City's] treatment works.

ARTICLE V
(NOTE: Billing periods other than monthly are acceptable. Longer billing periods may be preferable, particularly
for smaller communities using flat rate structures so that billing costs can be kept to a minimum. Article IV for a
flat rate structure and its corresponding Appendix A uses a monthly charge for illustration purposes only.)

(NOTE: Late payment criteria and penalties are outlined in Article V. The criteria and penalties shown are for

illustration purposes only. The municipality may use whatever criteria and penalties it deems appropriate.)

Section 1: All users shall be billed monthly. Billings for any particular month shall be made within

thirty days after the end of that month. Payments are due when the billings are made. Any payment not received

within thirty days after the billing is made shall be delinquent.

Section 2: A late payment penalty of 10 percent of the user charge bill will be added to each
delinquent bill for each thirty days of delinquency. When any bill is thirty days in default, rendition of water and/or
sewer service to such premises shall be discontinued until such bill is paid following due notice and opportunity for

hearing.
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ARTICLE VI

Section 1: The [City] will review the user charge system (at least every two years, [specify])and

revise user charge rates as necessary to ensure that the system generates adequate revenues to pay the costs of
operation and maintenance including replacement and that the system continues to provide for the proportional
distribution of

operation and maintenance including replacement costs among users and user classes. (If a flat rate system of
charges is utilized, any excess revenues collected from a class of users shall be credited to that class for the next year

and its rates will be adjusted accordingly.)

Section 2: The [City] will notify each user at least annually, in conjunction with a regular bill, of the

rate being charged for operation, maintenance including replacement of the treatment works.

ARTICLE VII

This ordinance shall be in full force and effect from and after its passage and approval.

Passed by the [Council/Commission] of the [City] of R , this day of
;20
Mayor
ATTEST:
City Clerk
Approved this day of ,20_
Mayor
ATTEST:

City Clerk
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APPENDIX "A" TO USER CHARGE ORDINANCE
Actual Use Rate Structure (Metered)

(NOTE: The charges developed in this ordinance and appendix follow Model Nos. 1 and 2 of Appendix B to 40
CFR 35, dated September 27, 1978. It would also be acceptable to develop charges using Model No. 3, the

quantity/quality formula, outlined in the referenced federal regulations.)

This appendix presents the methodology to be used in calculating user charge rates and surcharges and
illustrates the calculations followed in arriving at the first year's user charges and surcharges. The unit costs
established in this appendix are based on estimates of expenses and loadings. The actual expenses and loadings that
occur may differ from these estimates and certainly they will change as time passes. Therefore, the unit costs must
be reestablished whenever necessary to reflect actual expenses and loadings. Once the system is in use, the
expenses and loadings can be determined from operating records and the unit costs can be adjusted based on these
figures.

1. Expenses: The total annual expenses associated with the treatment works, as defined in Article 11,

Section 8, are estimated as follows:

Item Annual Expense
Billing and Collection
Administrative
Power

Labor (including fringe benefits)
Material Costs

Replacement Costs (See Appendix B)
(Debt Service)

Other

TOTAL
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2. Allocation of Expenses: The total operation and maintenance including replacement expense is
allocated to the appropriate pollutants in the following manner. (NOTE: If debt service allocation is to be addressed
in this ordinance, it may be allocated in the same manner or it may be allocated in any other manner that the

municipality desires.)

Annual $ to Treat Annual Flow

Annual $ to Treat Annual BOD

Annual $ to Treat Annual SS

Annual $ to Treat Annual Other =

% annual cost allocated to flow x (total annual O & M budget
minus billing and collection)

% annual cost allocated to BOD x (total annual O & M budget
minus billing and collection)

% annual cost allocated to SS x (total annual
O & M budget minus billing and collection)

% annual cost allocated to pollutant x (total annual Pollutant
(Specity) O & M budget minus billing and collection)

(NOTE: The billing and collection expense is deducted from the total O & M budget at this point because each user

will pay the same for this expense per billing period. See paragraph 5 below. In some situations other appropriate

expenses may be handled in the same manner.)

3. Loadings:

The initial hydraulic loading is estimated to be gal/year.

The initial BOD loading is estimated to be pounds/year.

The initial SS loading is estimated to be pounds/year.

The initial other pollutant loadings is estimated to be pounds/year.

4, Unit Costs:

Initial unit cost for flow in $/gallons

Initial unit cost for BOD in $/pound

Initial unit cost for SS in $/pound

Initial unit cost for other pollutants

= annual $ to treat annual flow Estimated annual
hydraulic loading

= annual $ to treat annual BOD Estimated annual BOD
loading

= annual $ to treat annual SS Estimated annual SS
loading

= annual § to treat other annual pollutants in $/pound
Estimated annual other pollutant loading

The unit costs for BOD, SS and Other Pollutants are to be inserted in Article IV, Section 4, of the

ordinance.
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5. Minimum Charge:

Annual billing and collection cost = $
Annual cost to treat infiltration/inflow
(assumed clear water) = unit cost to

treat flow x annual infiltration/inflow - $
TOTAL Annual Minimum Cost = $
Minimum Charge/User/Billing Period = $

This minimum charge/user/billing period is to be inserted in Article IV, Section 3, of the

ordinance.

(NOTE: The above procedure allocates the cost of transporting and treating infiltration/inflow according to
the number of users. Other acceptable means of distributing this cost include allocation based on flow

volume of the users or allocation based on the land area of the users.)

6. Residential User Unit Charge: The residential user unit charge is calculated as follows using the
pollutant concentrations defining normal domestic wastewater in Article II, Section 2, of this

ordinance.

Residential unit charge = unit flow charge
+ (unit BOD charge)(BODyp)(.00834)
+ (unit SS charge)(SSxp)(.00834)
where: Residential unit charge is in $/1000 gal
Unit flow charge is in $/1000 gal from paragraph 4
Unit BOD charge is in $/1b BOD from paragraph 4

Unit SS charge is in $/Ib SS from paragraph 4
BODyp is the normal domestic BOD strength in milligrams per liter (mg/1) as defined in
Atrticle II, Section 2, of the ordinance

SSyp is the normal domestic SS strength in mg/1 as defined in Article II, Section 2 of the

ordinance and .00834 is a unit conversion factor.

This total residential unit charge is to be inserted in Article IV, Section 3, of the ordinance.

An example calculation of a residential charge for a resident of the [City] of follows:
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Extra Strength Users: For users who contribute wastewater that has greater strength than normal

domestic wastewater, the user charge will be calculated as follows:

Total monthly charge to extra strength user =
charge to residential user + surcharge for BOD (if appropriate) + surcharge for SS (if appropriate)

+ surcharge for other pollutant (if appropriate).

Total monthly charge to extra strength user =
minimum charge +v (residential unit charge)

+v (unit BOD charge)(BODgg - BODyp)(.00834)
+v (unit SS charge)(SSgs - SSnp)(-00834)

+ and so on for any other appropriate pollutant(s) (Specify).

where: Total monthly charge to extra strength user is in dollars
Minimum charge is in dollars as calculated in paragraph 5

v is the volume of wastewater in 1000 gallons discharged by the extra strength user during the
month

Residential unit charge is in $/1000 gal as calculated in paragraph 6

Unit BOD charge is in $/1b BOD from paragraph 4

Unit SS charge is in $/Ib SS from paragraph 4

BODyggs is the average BOD concentration in milligrams per liter (mg/l) contributed by the extra
strength user during the month

SSgs is the average SS concentration in mg/l contributed by the extra strength user during the
month

BODyp is the normal domestic BOD strength in mg/l as defined in Article II, Section 2, of the
ordinance

SSyp is the normal domestic SS strength in mg/l as defined in Article II, Section 2, of the
ordinance

and .00834 is a unit conversion factor.

An example user charge calculation for an extra strength user of the [City] of

treatment works follows:
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APPENDIX "A" TO USER CHARGE ORDINANCE
(Flat Rate Structure)

(NOTE: This methodology assumes that all users contribute less than or equal to normal domestic strength
wastewater. As indicated in the note under Class V in Article IV, Section 1, of the ordinance, if a high strength user

exists, it will be necessary for the municipality to develop a "mixed" user charge system.)

This appendix presents the methodology to be used in calculating user charge rates and illustrates the
calculations followed in arriving at the first year's user charges. The charges established in this appendix are based
on estimates of expenses and loadings. The actual expenses and loadings that occur may differ from these estimates
and certainly they will change as time passes. Therefore, the user charges must be reestablished whenever necessary
to reflect actual expenses and loadings. Once the system is in use, the expenses and loadings can be determined

from operating records and the user charges can be adjusted based on these figures.

1. Expenses: The total annual expenses associated with the treatment works defined in Article 11,

Section 8, are estimated as follows:

Item Annual Expense
Billing and Collection
Administrative
Power

Labor (including fringe benefits)
Material Costs

Replacement Costs (See Appendix B)
(Debt Service)

Other

TOTAL



2. Loadings:

The initial hydraulic loading is estimated to be
(NOTE: For administrative ease, the annual hydraulic loading to the wastewater treatment plant may be
assumed to be four times the winter quarter water usage for the municipality from both public and private
water supplies. By using winter quarter water usage, residential users will not be charged for consumptive
use of water during the summer months. The difference between actual total wastewater flow at the
wastewater treatment plant and the actual total potable water used by users of the municipality is
infiltration/inflow. By calculating a unit flow charge based on the total annual water usage and the total
annual budget, the cost of transporting and treating infiltration/inflow is being distributed according to flow
volume of the users. This approach is shown because of its ease of administration and because
infiltration/inflow tends to be less significant in municipalities where flat rate structures are acceptable
because of the collection system size, age of the collection system, and type of treatment generally
employed in these municipalities. Other acceptable means of distributing the cost of transporting and
treating infiltration/inflow include allocation based on the number of users or allocation based on the land

area of the users.)
3. Unit Cost:

The initial unit cost for flow in $/gallons =

gal/year.

total annual budget total annual flow
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(NOTE: If debt service is to be addressed in this ordinance, it may be allocated in the same manner or it

may be allocated in any other manner that the municipality desires)

4. Establishment of User Classes:
Number Average Monthly Total Annual Cumulative
User of Users Water Used per User Water Used Usage per Class
Residential Class
Residential XX XXX XXX XXX
Light Commercial/
Institutional
Filling Station XX XXX XXX
Bank XX XXX XXX
Drive In XX XXX XXX
Bowling Alley XX XXX XXX
Church XX XXX XXX XXX
Heavy Commercial
Car Wash XX XXX XXX
Restaurant XX XXX XXX
Laundromat XX XXX XXX XXX
Heavy Institutional
School XX XXX XXX XXX
TOTAL XXX

(NOTE: The establishment of various user classes is dependent, of course, on the particular users discharging to the
grantee's treatment works. The classes must be established such that the individual users within a single user class
do not vary significantly in volume or strength of wastewater contributed to the treatment works.)
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5. Calculation of charges to users in each user class:
Monthly charge per user in a particular user class = (cumulative class usage) (unit cost) (12) (number of
users in class)

where: Monthly charge per user is in dollars
Cumulative class usage is in gallons from paragraph 4
Unit cost is in $/gallon from paragraph 3
Number of users in class is from paragraph 4, and

12 is a conversion factor.

Actual user charges for each user class are to be inserted in Article [V, Section 1, of the ordinance.

Actual calculations for each user class follow:
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APPENDIX B
TO
USER CHARGE ORDINANCE

This appendix contains a replacement schedule that was developed to determine the amount of revenue
needed to fund the Replacement Account. The replacement schedule lists the equipment in the treatment works, the
estimated dates when the equipment will have to be replaced, and the estimated cost of replacement (including an
allowance for inflation) over the useful life of the treatment works. Also listed is the estimated cash flow that will
occur in the Replacement Account. The replacement dates and costs shown are estimates; the actual replacement
dates and costs could be significantly different from those shown. If the actual replacement expenses differ
significantly from those listed in the replacement schedule, the funding of the Replacement Account should be
adjusted accordingly.

REPLACEMENT SCHEDULE

Years From Treatment Replacement Account

Works In Operation Replacement Item Expenditure Income Balance
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SAMPLE CALCULATION OF ANNUAL REPLACEMENT REVENUE TO BE COLLECTED

Today's Replacement Cost

Air Blowers

Grinders/Shredder

Primary Clarifiers Drive Mech.
Intermediate Clarifiers Drive Mech.
Raw Sewage Pumps

Intermediate Lift Pumps

Humus Return Pump

Backwash Pump

Chlorination Equipment

Sludge Pump

Future Replacement Cost
(Assumed 5% Inflation)

Present Cost
(Interest Factor)

$ 8,000 (5-Year Equipment Cycle)
$26,000 (10-Year Equipment Cycle)
$15,500 (15-Year Equipment Cycle)

Future Replacement Costs

How Much is Needed Annually?

Future Replacement Costs

SFF-5 Yrs., 6% (.177)($10,240)= $1,812

SFF-10 Yrs., 6% (.076)($45,180)= $3,434

SFF-15 Yrs., 6% (.043)($19,272)=$ 829

SFF-20 Yrs., 6% (0.27)($55,816)= $1.507

Total Annual Replacement Revenue $7,582 to
be collected

3 Years 10 Years
$8,000.00 $ 8,000.00
6,000.00
2,000.00
2,000.00
5,000.00
5,000.00
3,000.00
3,000.00
$8,000.00 $34,000.00
Cost at:
5 Years 10 Years
(1.28) (1.63)
$10,240.00 $13,040.00
N/A 43,380.00
_NA _NA
$10,240.00 $55,420.00
$10,240.00 $55,420.00
-10,240.00 -10,240.00
-0- $45,180.00
-45.180.00
-0-

15 Years

$ 8,000.00

7,500.00
8,000.00

$23,500.00

15 Years
(2.08)

$16,640.00
N/A
32.,240.00

$48,880.00

$48,880.00
-10.240.00
$38,640.00
-19.368.00
$19,272.00
-19.272.00

-0-

20 Years

$ 8,000.00
6,000.00
2,000.00
2,000.00
5,000.00
5,000.00
3,000.00
3,000.00

$34,000.00

20 Years
(2.65)

$21,200.00

68,900.00
N/A

$90,100.00

$90,100.00
-10,240.00
$79,860.00
-19.368.00
$60,492.00

-4.676.00
$55,816.00
-55,816.00

-0-
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Replacement Account

Years From Treatment Replacement Item Expenditure Income Balance
Works In Operation
(UC+Interest)
1 N/A -0- 7582 +0 7,582
2 N/A -0- 7582 + 455 15,619
3 N/A -0- 7582 + 937 24,138
4 N/A -0- 7582 + 1448 33,168
5 Air Blowers 10,240 7582 + 1990 32,500
6 N/A -0- 7582 + 1950 42,032
7 N/A -0- 7582 +2522 52,136
8 N/A -0- 7582 + 3128 62,846
9 N/A -0- 7582 + 3771 74,199
10 Air Blowers 55,429 7582 + 4452 30,813
Grinders/Shredder
Primary Clarifiers Drive Mech.
Intermediate Clarifiers Drive Mech.
Raw Sewage Pumps
Intermediate Lift Pumps
Humus Return Pump
Backwash Pump
11 N/A -0- 7582 + 1849 40,244
12 N/A -0- 7582 + 2415 50,241
13 N/A -0- 7582 +3014 60,837
14 N/A -0- 7582 + 3650 72,069
15 Air Blowers 48,880 7582 + 4324 35,095
Backwash Pump
Sludge Pump
16 N/A -0- 7582 + 2106 44,783
17 N/A -0- 7582 + 2687 55,052
18 N/A -0- 7582 + 3303 65,937
19 N/A -0- 7582 + 3956 77,475
20 Air Blowers 90,100 7582 + 4649 -394
Grinders/Shredder
Primary Clarifiers Drive Mech.
Intermediate Clarifiers Drive Mech.
Raw Sewage Pumps
Intermediate Lift Pumps
Humus Return Pump
Backwash Pump
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THE MODEL ORDINANCE

AN ORDINANCE REGULATING THE USE OF PUBLIC AND PRIVATE SEWERS AND DRAINS,
PRIVATE SEWAGE DISPOSAL, THE INSTALLATION AND CONNECTION OF BUILDING SEWERS, AND

THE DISCHARGE OF WATERS AND WASTES INTO THE PUBLIC SEWER SYSTEM(S): AND

PROVIDING PENALTIES FOR VIOLATIONS THEREOF: IN THE CITY OF , COUNTY OF
, STATE OF
Be it ordained by the Mayor and Council/Commission of the City of , State of ,
as follows:
ARTICLE I

Unless the context specifically indicates otherwise, the meaning of terms used in this ordinance shall be as follows:

Sec. 1. "BOD" (denoting Biochemical Oxygen Demand) shall mean the quantity of oxygen utilized in the
biochemical oxidation of organic matter under standard laboratory procedure in five (5) days at 20[1C,
expressed in milligrams per liter.

Sec. 2. "Building Drain" shall mean that part of the lowest horizontal piping of a drainage system which
receives the discharge from soil, waste, and other drainage pipes inside the walls of the building and
conveys it to the building sewer, beginning five (5) feet (1.5 meters) outside the inner face of the

building wall.

Sec. 3. "Building Sewer" shall mean the extension from the building drain to the public sewer or other place of
disposal.

Sec. 4. "Combined Sewer" shall mean a sewer receiving both surface runoff and sewage.

Sec. 5. "Garbage" shall mean solid wastes from the domestic and commercial preparation, cooking and

dispensing of food, and from the handling, storage and sale of produce.

Sec. 6. "Industrial Wastes" shall mean the liquid wastes from industrial manufacturing processes, trade, or
business as distinct from sanitary sewage.

Sec. 7. '"Natural Outlet" shall mean any outlet into a watercourse, pond, ditch, lake, or other body of surface or
groundwater.

Sec. 8.  "Person" shall mean any individual, firm, company, association, society, corporation, or group.

Sec. 9. "pH" shall mean the logarithm of the reciprocal of the weight of hydrogen ions in grams per liter of

solution.
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"Properly Shredded Garbage" shall mean the wastes from the preparation, cooking, and dispensing of
food that have been shredded to such a degree that all particles will be carried freely under the flow
conditions normally prevailing in public sewers, with no particle, greater than one-half (}%) inch (1.27
centimeters) in any dimension.

"Public Sewer" shall mean a sewer in which all owners of abutting properties have equal rights, and is
controlled by public authority.

"Sanitary Sewer" shall mean a sewer which carries sewage and to which storm, surface, and
groundwaters are not intentionally admitted.

"Sewage" shall mean a combination of the water-carried wastes from residents, business buildings,
institutions, and industrial establishments, together with such ground, surface, and stormwaters as may

be present.

"Sewage Treatment Plant" shall mean any arrangement of devices and structures used for treating
sewage.

"Sewage Works" shall mean all facilities for collecting, pumping, treating and disposing of sewage.
"Sewer" shall mean a pipe or conduit for carrying sewage.

"Shall" is mandatory; "May" is permissive.

"Slug" shall mean any discharge of water, sewage, or industrial waste which in concentration of any
given constituent or in quantity of flow exceeds for any period of duration longer than fifteen (15)
minutes more than five (5) times the average twenty-four (24) hour concentration or flows during

normal operation.

"Storm Drain" (sometimes termed "storm sewer") shall mean a sewer which carries storm and surface
waters and drainage, but excludes sewage and industrial wastes, other than unpolluted cooling water.

"Superintendent” shall mean the [Superintendent of Sewage Works and/or of Water Pollution Control]
of the [city] of [ ], or his authorized deputy, agent, or representative.

"Suspended Solids" shall mean solids that either float on the surface of, or are in suspension in water,
sewage, or other liquids, and which are removable by laboratory filtering.

"Watercourse" shall mean a channel in which a flow of water occurs, either continuously or
intermittently.

"Hearing Board" shall mean that Board appointed according to provision of Article [ ]. (This section
to be included only if optional article entitled "Hearing Boards" is made a part of the ordinance.)
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ARTICLE I

It shall be unlawful for any person to place, deposit, or permit to be deposited in any unsanitary manner
on public or private property within the [city] of [ ], or in any area under the jurisdiction of said [city],
any human or animal excrement, garbage, or other objectionable waste.

It shall be unlawful to discharge to any natural outlet within the [city] of [ ], or in any area under the
jurisdiction of said [city], any sewage or other polluted waters, except where suitable treatment has been
provided in accordance with subsequent provisions of this ordinance.

Except as hereinafter provided, it shall be unlawful to construct or maintain any privy, privy vault,
septic tank, cesspool, or other facility intended or used for the disposal of sewage.

The owner of all houses, buildings, or properties used for human employment, recreation, or other
purposes, situated within the [city] and abutting on any street, alley, or right-of-way in which there is
now located or may in the future be located a public sanitary or combined sewer of the [city], is hereby
required at his expense to install suitable toilet facilities therein, and to connect such facilities directly
with the proper public sewer in accordance with the provisions of this ordinance, within [ninety (90)
days] after date of official notice to do so, provided that said public sewer is within [one hundred (100)
feet 30.5 meters] of the property line.

ARTICLE I

Where a public sanitary or combined sewer is not available under the provisions of Article II, Section 4,
the building sewer shall be connected to a private sewage disposal system complying with the
provisions of this article.

Before commencement of construction of a private sewage disposal system the owner shall first obtain a
written permit signed by the [Superintendent]. The application for such permit shall be made on a form
furnished by the [city], which the applicant shall supplement by any plans, specifications, and other
information as are deemed necessary by the [Superintendent]. A permit and inspection fee of [ ]
dollars shall be paid to the [city] at the time the application is filed.

A permit for a private sewage disposal system shall not become effective until the installation is
completed to the satisfaction of the [Superintendent]. He shall be allowed to inspect the work at any
stage of construction and, in any event, the applicant for the permit shall notify the [Superintendent]
when the work is ready for final inspection, and before any underground portions are covered. The
inspection shall be made within [ ] hours of the receipt of notice by the [Superintendent].

The type, capacities, location, and layout of a private sewage disposal system shall comply with all
recommendations of the Department of Public Health of the State of [ ]. No permit shall be issued for
any private sewage disposal system employing subsurface soil absorption facilities where the area of the
lot is less than [ ] square feet (square meters). No septic tank or cesspool shall be permitted to
discharge to any natural outlet.

At such time as a public sewer becomes available to a property served by a private sewage disposal
system, as provided in Article III, Section 4, a direct connection shall be made to the public sewer in
compliance with this ordinance, and any septic tanks, cesspools, and similar private sewage disposal
facilities shall be abandoned and filled with suitable material.

The owner shall operate and maintain the private sewage disposal facilities in a sanitary manner at all
times, at no expense to the [city].
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No statement contained in this article shall be construed to interfere with any additional requirements
that may be imposed by the Health Officer.

When a public sewer becomes available, the building sewer shall be connected to said sewer within
sixty (60) days and the private sewage disposal system shall be cleaned of sludge and filled with clean
bank-run gravel or dirt.

ARTICLE IV

No unauthorized person shall uncover, make any connections with or opening into, use, alter, or disturb
any public sewer or appurtenance thereof without first obtaining a written permit from the
[Superintendent].

There shall be two (2) classes of building sewer permits: (a) for residential and commercial service, and
(b) for service to establishments producing industrial wastes. In either case, the owner or his agent shall
make application on a special form furnished by the [city]. The permit application shall be
supplemented by any plans, specifications, or other information considered pertinent in the judgement
of the [Superintendent]. A permit and inspection fee of [ ] dollars for a residential or commercial
building sewer permit and [ ] dollars for an industrial building sewer permit shall be paid to the [city]
at the time the application is filed.

All costs and expense incident to the installation and connection of the building sewer shall be borne by
the owner. The owner shall indemnify the [city] from any loss or damage that may directly or indirectly
be occasioned by the installation of the building sewer.

A separate and independent building sewer shall be provided for every building; except where one
building stands at the rear of another on an interior lot and no private sewer is available or can be
constructed to the rear building through an adjoining alley, court yard, or driveway, the building sewer
from the front building may be extended to the rear building and the whole considered as one building
Sewer.

Old building sewers may be used in connection with new buildings only when they are found, on
examination and test by the [Superintendent], to meet all requirements of this ordinance.

The size, slope, alignment, materials of construction of a building sewer, and the methods to be used in
excavating, placing of the pipe, jointing, testing and backfilling the trench, shall all conform to the
requirements of the building and plumbing code or other applicable rules and regulations of the [city].
In the absence of code provisions or in amplification thereof, the materials and procedures set forth in
appropriate specifications of the A.S.T.M. and W.P.C.F. Manual of Practice No. 9 shall apply.

Whenever possible, the building sewer shall be brought to the building at an elevation below the
basement floor. In all buildings in which any building drain is too low to permit gravity flow to the
public sewer, sanitary sewage carried by such building drain shall be lifted by an approved means and
discharged to the building sewer.

No permit shall make connection of roof downspouts, interior and exterior foundation drains, areaway
drains, or other sources of surface runoff or groundwater to a building sewer or building drain which in
turn is connected directly or indirectly to a public sanitary sewer.
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The connection of the building sewer into the public sewer shall conform to the requirements of the
building and plumbing codes or other applicable rules and regulations of the [city], or the procedures set
forth in appropriate specifications of the A.S.T.M. and the W.P.C.F. Manual of Practice No. 9. All such
connections shall be made gastight and watertight. Any deviation from the prescribed procedures and
materials must be approved by the [Superintendent] before installation.

The applicant for the building sewer permit shall notify the [Superintendent] when the building sewer is
ready for inspection and connection to the public sewer. The connection shall be made under the
supervision of the [Superintendent] or his representative.

All excavations for building sewer installation shall be adequately guarded with barricades and lights so
as to protect the public from hazard. Streets, sidewalks, parkways, and other public property disturbed
in the course of the work shall be restored in a manner satisfactory to the [city].

ARTICLE V

No person shall discharge or cause to be discharged any stormwater, surface water, groundwater, roof
runoff, subsurface drainage, including interior and exterior foundation drains, uncontaminated cooling
water, or unpolluted industrial process waters to any sanitary sewer.

Stormwater and all other unpolluted drainage shall be discharged to such sewers as are specifically
designated as combined sewers or storm sewers, or to a natural outlet approved by the [Superintendent].
Industrial cooling water or unpolluted process waters may be discharged on approval of the
[Superintendent], to a storm sewer, combined sewer, or natural outlet.

No person shall discharge or cause to be discharged any of the following described waters or wastes to
any public sewers:

(a)  Any gasoline, benzene, naphtha, fuel oil, or other flammable or explosive liquid, solid or gas.

(b)  Any waters or wastes containing toxic or poisonous solids, liquids, or gases in sufficient quantity,
either singly or by interaction with other wastes, to injure or interfere with any sewage treatment
process, constitute a hazard to humans or animals, create a public nuisance, or create any hazard
in the receiving waters of the sewage treatment plant, including but not limited to cyanides in
excess of two (2) mg/l as CN in the wastes as discharged to the public sewer.

(c)  Any waters or wastes having a pH lower than 5.5, or having any other corrosive property capable
of causing damage or hazard to structures, equipment, and personnel of the sewage works.

(d)  Solid or viscous substances in quantities or of such size capable of causing obstruction to the
flow in sewers, or other interference with the proper operation of the sewage works such as, but
not limited to, ashes, cinders, sand, mud, straw, shavings, metal, glass, rags, feathers, tar, plastics,
wood, unground garbage, whole blood, paunch manure, hair and fleshings, entrails and paper
dishes, cups, milk containers, etc., either whole or ground by garbage grinders.
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No permit shall discharge or cause to be discharged the following described substances, materials,
waters, or wastes if it appears likely in the opinion of the [Superintendent] that such wastes can harm
either the sewers, sewage treatment process, or equipment, have an adverse effect on the receiving
stream, or can otherwise endanger life, limb, public property, or constitute a nuisance. In forming his
opinion as to the acceptability of these wastes, the [Superintendent] will give consideration to such
factors as the quantities of subject wastes in relation to flows and velocities in the sewers, materials of
construction of the sewers, nature of the sewage treatment process, capacity of the sewage treatment
plant, degree of treatability of wastes in the sewage treatment plant, and other pertinent factors. The
substances prohibited are:

(@)
(b)

(©)

(d)

(e)

®

(2

(h)

Any liquid or vapor having a temperature higher than one hundred fifty (150)/F (65[1C).

Any water or wastes containing fats, wax, grease or oils, whether emulsified or not, in excess of
one hundred (100) mg/l or containing substances which may solidify or become viscous at
temperatures between thirty-two (32) and one hundred fifty (150)JF (0 and 65[1C).

Any garbage that has not been properly shredded. The installation and operation of any garbage
grinder equipped with a motor of three-fourths (3/4) horsepower (0.76 hp metric) or greater shall
be subject to the review and approval of the [Superintendent].

Any waters or wastes containing strong acid iron pickling wastes, or concentrated plating
solutions whether neutralized or not.

Any waters or wastes containing iron, chromium, copper, zinc and similar objectionable or toxic
substances; or wastes exerting an excessive chlorine requirement, to such degree that any such
material received in the composite sewage at the sewage treatment works exceeds the limits
established by the [Superintendent] for such materials.

Any waters or wastes containing phenols or other taste- or odor- producing substances, in such
concentrations exceeding limits which may be established by the [Superintendent] as necessary,
after treatment of the composite sewage, to meet the requirements of State, Federal, or other
public agencies of jurisdiction for such discharge to the receiving waters.

Any radioactive wastes or isotopes of such half-life or concentration as may exceed limits
established by the [Superintendent] in compliance with applicable State and Federal regulations.

Any waters or wastes having a pH in excess of [9.5].

Materials which exert or cause:

(1) Unusual concentrations of inert suspended solids (such as, but not limited to, Fullers earth,
lime slurries, and lime residues) or of dissolved solids (such as, but not limited to, sodium

chloride or sodium sulfate).

(2) Excessive discoloration (such as, but not limited to, dye wastes and vegetable tanning
solutions).

(3) Unusual BOD, chemical oxygen demand, or chlorine requirements in such quantities as to
constitute a significant load on the sewage treatment works.

(4) Unusual volume of flow or concentration of wastes constituting "slugs" as defined herein.
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(j) Waters or wastes containing substances which are not amenable to treatment or reduction by the
sewage treatment processes employed, or are amenable to treatment only to such degree that the
sewage treatment plant effluent cannot meet the requirements of other agencies having jurisdiction
over discharge to the receiving waters.

(k) Any waters or wastes having (1) a 5-day BOD greater than 300 parts per million by weight, or (2)
containing more than 350 parts per million by weight of suspended solids, or (3) having an average
daily flow greater than 2 percent of the average sewage flow of the [city], shall be subject to the
review of the [Superintendent]. Where necessary in the opinion of the [Superintendent], the owner
shall provided, at his expense, such preliminary treatment as may be necessary to (1) reduce the
biochemical oxygen demand to 300 parts per million by weight, or (2) reduce the suspended solids
to 350 parts per million by weight or (3) control the quantities and rates of discharge of such waters
or wastes. Plans, specifications, and any other pertinent information relating to proposed
preliminary treatment facilities shall be submitted for the approval of the [Superintendent] and no
construction of such facilities shall be commenced until said approvals are obtained in writing.

If any waters or wastes are discharged, or are proposed to be discharged to the public sewers, which
waters contain the substances or possess the characteristics enumerated in Section 4 of this Article, and
which in the judgement of the [Superintendent], may have a deleterious effect upon the sewage works,
processes, equipment, or receiving waters, or which otherwise create a hazard to life to constitute a
public nuisance, the [Superintendent] may:

(a)  Reject the wastes,
(b)  Require pretreatment to an acceptable condition for discharge to the public sewers,
(¢)  Require control over the quantities and rates of discharge, and/or

(d) Require payment to cover the added cost of handling and treating the wastes not covered by
existing taxes or sewer charges under the provisions of Section 10 of the Article.

If the [Superintendent] permits the pretreatment or equalization of waste flows, the design and
installation of the plants and equipment shall be subject to the review and approval of the
[Superintendent], and subject to the requirements of all applicable codes, ordinances and laws.

Grease, oil, and sand interceptors shall be provided when, in the opinion of the [Superintendent], they
are necessary for the proper handling of liquid wastes containing grease in excessive amounts, or any
flammable wastes, sand, or other harmful ingredients; except that such interceptors shall not be required
for private living quarters or dwelling units. All interceptors shall be of a type and capacity approved by
the [Superintendent], and shall be located as to be readily and easily accessible for cleaning and
inspection.

Where preliminary treatment or flow-equalizing facilities are provided for any waters or wastes, they
shall be maintained continuously in satisfactory and effective operation by the owner at his expense.

When required by the [Superintendent], the owner of any property serviced by a building sewer carrying
industrial wastes shall install a suitable control manhole together with such necessary meters and other
appurtenances in the building sewer to facilitate observation, sampling, and measurement of the wastes.
Such manhole, when required, shall be accessibly and safely located, and shall be constructed in
accordance with plans approved by the [Superintendent]. The manhole shall be installed by the owner
at his expense, and shall be maintained by him so as to be safe and accessible at all times.
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All measurements, tests, and analyses of the characteristics of waters and wastes to which reference is
made in this ordinance shall be determined in accordance with the latest edition of "Standard Methods
for the Examination of Water and Wastewater", published by the American Public Health Association,
and shall be determined at the control manhole provided, or upon suitable samples taken at said control
manhole. In the event that no special manhole has been required, the control manhole shall be
considered to be the nearest downstream manhole in the public sewer to the point at which the building
sewer is connected. Sampling shall be carried out by customarily accepted methods to reflect the effect
of constituents upon the sewage works and to determine the existence of hazards to life, limb, and
property. (The particular analyses involved will determine whether a twenty-four (24) hours composite
of all outfalls of a premise is appropriate or whether a grab sample or samples should be taken.
Normally, but not always, BOD and suspended solids analyses are obtained from 24-hour composites of
all outfalls whereas pH's are determined from periodic grab samples.)

No statement contained in this article shall be construed as preventing any special agreement or
arrangement between the [city] and any industrial concern whereby an industrial waste of unusual
strength or character may be accepted by the [city] for treatment, subject to payment therefore, by the
industrial concern.

ARTICLE VI

No unauthorized person shall maliciously, willfully, or negligently break, damage, destroy, uncover,
deface, or tamper with any structure, appurtenance, or equipment which is part of the sewage works.
Any person violating this provision shall be subject to immediate arrent under charge of disorderly
conduct.

ARTICLE VII

The [Superintendent] and other duly authorized employees of the [city] bearing proper credentials and
identification shall be permitted to enter all properties for the purpose of inspection, observation,
measurement, sampling, and testing in accordance with the provisions of this ordinance. The
[Superintendent] or his representatives shall have no authority to inquire into any processes including
metallurgical, chemical, oil, refining, ceramic, paper, or other industries beyond that point having a
direct bearing on the kind and source of discharge to the sewers or waterways or facilities for waste
treatment.

While performing the necessary work on private properties referred to in Article VII, Section 1 above,
the [Superintendent] or duly authorized employees of the [city] shall observe all safety rules applicable
to the premises established by the company and the company shall be held harmless for injury or death
to the [city] employees and the [city] shall indemnify the company against loss or damage to its
property by [city] employees and against liability claims and demands for personal injury or property
damage asserted against the company and growing out of the gauging and sampling operation, except as
such may be caused by negligence or failure of the company to maintain safe conditions as required in
Article V, Section 8.

The [Superintendent] and other duly authorized employees of the [city] bearing proper credentials and
identification shall be permitted to enter all private properties through which the [city] holds a duly
negotiated easement for the purposes of, but not limited to, inspection, observation, measurement,
sampling, repair, and maintenance of any portion of the sewage works lying within said easement. All
entry and subsequent work, if any, on said easement, shall be done in full accordance with the terms of
the duly negotiated easement pertaining to the private property involved.
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ARTICLE VIII

Any person found to be violating any provision of this ordinance except Article VI shall be served by
the [city] with written notice stating the nature of the violation and providing a reasonable time limit for
the satisfactory correction thereof. The offender shall, within the period of time stated in such notice,
permanently cease all violations.

Any person who shall continue any violation beyond the time limit provided for in Article VIII, Section
1, shall be guilty of a misdemeanor, and on conviction thereof shall be fined in the amount not
exceeding [$100] dollars for each violation. Each 24-hour period in which any such violation shall
continue shall be deemed a separate offense.
Any person violating any of the provisions of this ordinance shall become liable to the [city] for any
expense, loss, or damage occasioned the [city] by reason of such violation.

ARTICLE IX

All ordinances or parts of ordinances in conflict herewith are hereby repealed.

The invalidity of any section, clause, sentence, or provision of this ordinance shall not affect the validity
of any other part of this ordinance which can be given effect without such invalid part or parts.

ARTICLE X

This ordinance shall be in full force and effect from and after its passage, approval, recording, and
publication as provided by law.

Passed and adopted by the [Council/Commission] of the [city] of , State of
on the day of [Month], [Year], by the following vote:
Ayes :namely
Nays :namely
Approved this day of ,
(Signed) , (Mayor)
Attest:

(Signed) , (Clerk)
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Authority

This procedure was developed under the authority of K.S.A. 65-3323 and K.A.R. 28-16-137 and implements
K.S.A. 65-3322 and K.A.R. 28-16-137. For further guidance throughout this document, reference is made to 40
CFR Part 6 as in effect January 1, 1989.

Purpose

The purpose of this document is to establish Kansas Department of Health and Environment's (KDHE) policies
and procedures for the identification and analysis of the environmental impacts of projects to be provided using
financial assistance from the Kansas Water Pollution Control Revolving Fund (KWPCRF).

Definitions

1. "Applicant" means any individual, agency or entity which has filed an application for loan assistance
under the Kansas Water Pollution Control Revolving Fund Act.

2. "Categorical exclusion" means an exemption from the substantive environmental review requirements
of this environmental review procedure granted by KDHE based on the requirements of Chapter VI of
this document.

3. "Environmental review" means the process whereby an evaluation is conducted by KDHE to
determine whether a proposed project financed from the KWPCRF may have a significant impact on
the environment and therefore require preparation of an Environmental Impact Statement (EIS).

4. "Environmental information document" means any written analysis prepared by a loan applicant
describing the environmental impacts of a proposed project. This document shall include sufficient
information necessary to prepare an environmental assessment.

5. "Environmental impact statement" (EIS) means a document prepared by KDHE to discuss any
significant adverse effect on the environment resulting from a proposed KWPCRF project. An EIS
also includes potential mitigation measures.

6. "Finding of no significant impact” (FNSI) means a document issued by KDHE following its

determination based on the findings of the environmental assessment that an EIS will not be prepared
in accordance with Chapters VII and X of this document.

Applicability

This environmental review procedure shall result in either the issuance of a categorical exclusion, a finding of
no significant impact, or the preparation of an environmental impact statement, and applies to KWPCRL
projects at any one of the following project completion stages:

1. Approval of a facilities plan or an amendment to the plan;

2. Loan award for a project where significant change has occurred in the project or its environmental
impact since prior compliance with this review procedure;

3. More than 5 years elapsed between the dates of the environmental review and the loan application; and

4. Loan award for a project when or where project documentation were completed prior to filing a loan
application.
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Public and Other Agency Involvement

1. General

KDHE will involve the public in the environmental review process in accordance with program regulations and
agency policies on public participation.

2. Publication of notice of intent for an EIS.

Following a KDHE decision to prepare an EIS, appropriate notifications to interested and affected members of
the public will be given and the notice of intent will be published in the Kansas Register.

3. Public meetings or hearings.

Appropriate public meetings or hearings will be conducted by KDHE following the completion of a draft EIS.
The draft EIS will be made available to the public at least 30 days in advance of the meeting or hearing.

4. Finding of no significant impact.

A FNSI document will afford the same public review opportunity as an EIS which will not be shorter than 30
days. KDHE will consider comments submitted on the FNSI before approval of a loan.

5. Record of decision (ROD).

KDHE will disseminate the ROD to those parties which commented on the EIS.

6. Categorical exclusion.

An applicant who files for and receives a determination of categorical exclusion shall publish a notice indicating

the determination of eligibility in the local official newspaper and indicate the availability of the supporting
documentation for public inspection.

Categorical Exclusions

Projects which do not have a significant effect on the quality of the human environment may be exempted from
substantive environmental review requirements. Environmental information documents (EID) and/or
environmental impact statements will not be prepared for excluded projects. Such projects may include:

1. Projects which do not affect the degree of treatment or capacity of the existing facility;

2. Infiltration and inflow corrections;

3. Replacement projects of existing mechanical equipment or structures;

4. Upgrading of existing treatment processes and minor expansion of existing treatment works projects in

communities with less than 10,000 population; and,

5. Projects using on-site disposal techniques for communities with less than 10,000 population.
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VII. Environmental Review Process

KDHE's environmental review process for loan projects under the KWPCRF Act will use an interdisciplinary
team approach and will include the following actions:

1. Review of facilities plans.

A facilities plan shall include adequate environmental information documentation for preparing an
environmental assessment.

2. Environmental assessment (EA).

The EA process will include the analyzing of all potentially significant environmental impacts including:

a) description of the existing environment;

b) description of the future environment with and without the proposed loan project;

c) purpose and need for the project including population projection;

d) comparative analysis of feasible alternatives to the project, the analysis should list the
proposed project as one of the alternatives and consider, if applicable to the project, the
following:

i) flow and waste reduction measures included infiltration/inflow considerations;
i) pretreatment requirements;
iii) water conservation measures;
iv) alternative locations, capacities, and construction planning;
V) alternative waste management techniques: pretreatment, no discharge, treatment
and discharge, wastewater reuse, land application, and individual systems;
vi) alternative sludge management techniques;
vii) more efficient operation and maintenance;

viii) energy reduction measures;

ix) multi-use including recreation, other open space, and environmental education
considerations; and,

X) environmental consequences of the alternatives including mitigating measures of
adverse environmental effects.

The alternatives shall be ranked with respect to present value of costs; direct, indirect and
cumulative environmental effects; physical, legal, or institutional constraints; and compliance
with regulatory requirements;

e) requirements for irretrievable commitments of resources to the entire project including
mitigation of adverse environmental effects.
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FNSI/EIS determination.

a) Conditions for producing a FNSI.

When the environmental review indicates no significant impacts are anticipated or when the
project is altered to eliminate any potential significant adverse environmental impacts, a
FNSI will be issued. The EA will be part of the FNSI document.

b) Conditions requiring an EIS.

1. The project would significantly affect the existing land use or the growth and/or
distribution of population.

2. The project is not consistent with local land use plan or policy.

3. The project would have significant adverse effects on or be located in wetlands.

4. The project would significantly affect threatened and endangered species or their
habitats or be located in the habitat.

5. The project would induce changes that significantly:

i) displace population;
i) alter the character of existing residential area;
iii) adversely affect a flood plan; or
iv) adversely affect significant amounts of important farm land or agricultural
operations on this land.

6. The project would have significant adverse effects on park lands, preserves, other
public lands or on areas of recognized scenic, recreational archeological or historic
value.

7. The project would have a significant adverse effect upon local ambient air quality,
noise levels, surface water or groundwater quality or quantity, water supply, fish,
shellfish, wildlife, and their natural habitats.

8. The project is highly controversial.

Environmental Impact Statement Preparation

The following steps will be followed by KDHE in preparation of an EIS:

1.

2.

Issuance of a notice of intent to prepare an EIS.

Determination of the scope of the EIS. This process will include a scoping meeting with the applicant
and parties potentially affected by the project.

Determination of the appropriate format of the EIS.

Determination of the need for and the procedure of coordinating the EIS process with other
environmental review and/or consultation requirements.

Development of an agency review plan, a public participation plan, and a schedule and distribution
process for the draft and final EIS documents.
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Record of Decision (ROD) and Identification of Mitigating Measures

After a final EIS has been issued, KDHE will prepare and issue the ROD in conjunction with the approval of
the project. The ROD will include identified mitigating measures as loan conditions derived from the EIS
process and will be widely distributed to all interested parties involved in the EIS process. The provisions of
the Kansas Administrative Procedure Act (1988 Supp. 77-501 et seq) shall apply for adjudicative intervention
during the deliberation of an ROD.

Public Participation

The following minimum public participation will be included in the environmental review process:

1. One public meeting during the preparation of the facilities plan to discuss alternatives.
2. One public hearing prior to the formal adoption of a facilities plan.
3. An EIS process will follow its specific public participation plan in addition to 1 and 2 above.

Coordination of an Environmental Review

The environmental review procedure will be coordinated with all appropriate entities including, but not limited
to:

Dept. of Agriculture - Division of Water Resources;
Kansas Biological Survey;

State Conservation Commission;

Kansas Corporation Commission;

Kansas Geological Survey;

Kansas Water Office;

Department of Wildlife and Parks;

Kansas State Historical Society;

Others as appropriate such as Local Planning Agencies;
U.S. Fish and Wildlife Service;

U.S. Soil Conservation Service;

U.S. Corps of Engineers; and,

U.S. Environmental Protection Agency.

—
W= o PRI R L=

The coordination of an environmental review will be integrated to include, in a practicable manner,
considerations of the effects or potential effects of the following federal and state laws and federal Executive
Orders:

1. Historic Sites Act of 1935 regarding landmarks;

2. National Historic Preservation Act (1966), the Archaeological and Historic Preservation Act of 1974
and Executive Order 11593 regarding historic and archaeologic data;

Executive Order 11990 regarding wetlands;

Executive Order 11988 regarding floodplains;

Wild and Scenic River Act regarding wild and scenic rivers;

Farmland Protection Policy Act regarding preservation of prime farmland;

A
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7. Endangered Species Act regarding threatened or endangered species. consultation with Fish and

Wildlife required where habitat of such a species is impacted;

Fish and Wildlife Coordination Act to protect fish and wildlife resources;

. Natural and scientific areas as designated by the Natural and Scientific Areas Advisory Board;

10. Outstanding natural resource waters of unique significance as listed in K.A.R. 28-16-28(c); and
Wildlife areas as designated pursuant to K.A.R. 23-8-1.

©

KDHE's response to public and agency comments received during the environmental review procedure will be
incorporated in the final FNSI or ROD.
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Project Audit Requirements / A-133 Audit Requirements

The KWPCRF low interest loan program requires an annual financial audit of the
project, the wastewater utility, and/or the loan recipient for any fiscal year loan funds are
spent for the project. The following audit requirements are included in the loan
agreement:

“(g) Records and Accounts

(1) The Municipality shall keep accurate records and accounts for its
System (the “System Records”), separate and distinct from its other records and
accounts (the “General Accounts”). Such System Records shall be audited
annually in accordance with generally accepted auditing standards if the total
Disbursement of Loan Proceeds exceed $25,000 for the Municipalities fiscal year.
This audit shall be completed by an independent certified public accountant or
firm of independent certified public accountants, or by an independent registered
municipal accountant, and may be part of the single agency audit made on the
Municipality’s General Accounts in accordance with the Federal Single Audit Act
of 1984, OMB Circular No. A-133, Audits of States, Local Governments, and
Non-Profit Organizations as amended in 1996 and 2003 and as may be further
amended and revised. Such System Records and General Accounts shall be made
available for inspection by KDHE at any reasonable time, and a copy of the
Municipality’s annual audit, including all written comments and
recommendations of such accountant, shall be furnished to KDHE within 270
days of the close of the Municipal Fiscal Year being so audited.

(2) The Municipality shall maintain Project accounts in accordance
with generally accepted government accounting standards defined in the
Government Accounting, Auditing, and Financial Reporting Manual (1994 Ed.),
or any revised edition, issued by the Government Finance Officers Association.

(h) Inspections. The Municipality shall permit the EPA, KDHE and any
party designated by KDHE to examine, visit and inspect, at any and all reasonable
times, the property, if any, constituting the Project, and to inspect and make
copies of any accounts, books and records, including (without limitation) its
records regarding receipts, disbursements, contracts, investments and any other
matters relating thereto and to its financial standing, including the System
Records and General Accounts, and shall supply such reports and information as
the EPA and KDHE may reasonably require in connection therewith.

(1) Financial Information. The Municipality specifically agrees to provide
to KDHE a reasonable number of copies of such financial information and
operating data of the Municipality and the System to the extent necessary for
KDHE to comply with its continuing disclosure obligations set forth in the SEC
Rule and the Pledge Agreement. Such financial information shall be
accompanied by an audit report prepared in accordance with the provisions of
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subsection (g)(2) hereof, unless such subsection exempts the Municipality from
such audit report requirement. The financial information shall be prepared in
accordance with GAAP, unless the Municipality has received a waiver from such
requirement as permitted by State Law. Any such requested financial information
and operating data shall be supplied to KDHE within 270 days after the end of the
Municipal Fiscal Year. Such requirement may be satisfied by submitting the
Municipality's comprehensive annual financial report (CAFR) and/or annual
report of its System, unless KDHE notifies the Municipality of the need for
additional information. If an audit report is required to be prepared, but is not
available within 270 days of the end of the Municipal Fiscal Year, un-audited
financial information shall be provided to KDHE pending receipt of the audit
report. In addition, the Municipality shall provide KDHE with prompt
notification of the occurrence of certain material events. For purposes of this
paragraph, "material event" shall mean: (a) principal and interest payment
delinquencies on any Indebtedness; (b) non-payment related defaults in
agreements authorizing any Indebtedness; (c¢) rating changes on any Indebtedness;
(d) adverse tax opinions or events affecting the tax-exempt status of any
Indebtedness; or (e) unscheduled draws on debt service reserves or credit
enhancements on any Indebtedness reflecting financial difficulties.”

Project payments for KWPCRF low interest loans may come from many sources
including Federal grants, state match bond proceeds, leveraging bond proceeds, and
“recycled” monies, or a combination of these sources. If loan payments are $25,000 or
more in a fiscal year, an audit must be prepared and submitted. If the Loan Recipient
receives a total of funding from Federal sources of $500,000 or more in a fiscal year
including KWPCRF loan payments from the Federal grant, an A-133 Audit is required.
KDHE will notify the loan recipient in the transmittal letter for the Draft Loan Agreement
if Federal grant funds will be provided by including the following statement:

“Please note this Loan Agreement is funded with Federal funds. As such, the
(City) (County) (Loan Recipient) may be required to conduct an A-133 Audit for the
fiscal years when the loan proceeds are spent. Please refer to Federal A-133 Audit
requirements presented in Section 3.02(g), (h), and (i) of the Loan Agreement.

KDHE will also notify any Loan Recipient that receives Federal funds in the prior
fiscal year by letter in January of the following year of the exact amount of Federal funds
paid in the prior fiscal year.
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i, _4
Mark Parkinson, Governor
K A N s A S John W. Mitchell, Acting Secretary
DEPARTMENT OF HEALTH
AND ENVIRONMENT www.kdheks.gov

Division of Environment

FROM: Karl Mueldener, P.E.
Director, Bureau of Water

SUBJECT:  Kansas Water Pollution Control Revolving Loan Fund -
Procurement Procedures (V-4 + D/B)

PURPOSE: To present Department Policy and help clarify the Federal, State, and Local
requirements relating to procurement of goods and services in the Kansas Water
Pollution Control Revolving Loan Fund Program for the FFY 2010 Federal
Funding Program.

BACKGROUND:  The State Revolving Loan Fund (SRF) concept was established by
Congress in Title VI of the Water Quality Act of 1987 (P.L. 100-4), on February 4, 1987. This
Act and the EPA “Final Initial Guidance” dated January 1988 imposed several EPA program
requirements related to procurement and construction activities on the SRF projects. The “cross-
cutting” Federal Legislation applicable to any Federally funded program impose several
requirements as well, and these requirements are presented in the document “Cross-Cutting
Federal Authorities: A Handbook on their Applicant in the Clean Water and Drinking Water
State Revolving Fund Programs — October 2003, A copy is attached as Appendix J. The Kansas
Water Pollution Control Revolving Fund Act, K.S.A. 65-3321 through 65-3329, inclusive;
implementing Administrative Regulations K.A.R. 28-16-110 through 28-16-138, and other
existing State Laws and regulations related to procurement and construction activities also
impose several requirements on the SRF. Specifically, K.A.R. 28-16-131 (attached as Appendix
A) requires projects follow applicable State procurement laws and regulations, and gives the
Secretary of KDHE the authority to establish procurement procedures. The FFY 2010 Federal
Appropriation law requires substantial changes to the SRF programs and procurement actions,
also included here. These requirements may change from time to time as Federal and State
Legislation is enacted, and this Policy Memorandum will be revised accordingly.

POLICY AND REQUIREMENTS: It shall be the policy of KDHE to impose procurement
procedures and requirements on SRF projects as presented in this document. The policy memo
is arranged by subject as follows:

Subject
I. Engineering/Architectural Services

II. Force Account

III. Construction Projects
IV. Small Purchases

V. Design / Build and Negotiated Procurement
VI. Recipient Appeals
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Policy Memorandum 10-1
March 21, 2011
Page 2 of 6

KDHE KWPCRLF Regulations 28-16-131 and 28-16-134(a)(3) — 1 page
Procurement Procedure for Professional Engineering Services — 2 pages
State Engineering and Land Surveying Services

K.S.A. 75-5801 through 5807 — 6 pages

40 CFR Part 32 Subpart C — Responsibilities of Participants Regarding
Transactions including EPA Form 5700-49 — 4 pages

Anti-Lobbying Certification Form — 1 page

Disadvantaged Business Enterprise Participation Information and
Forms — 8 pages

MBE/Worksheet Standard Form 5700-52A (5/96)

and Instructions — 5 pages

Applicant Assurance with Respect to Good Faith Efforts for DBE
Utilization — 1 pages

Specification Review Checklist — Construction — 2 pages

Specification Review Checklist - Small Purchases

(Supplies, Equipment) — 2 pages

KDHE SRF Construction Contract Assurances - 6 pages

KDHE SRF Construction Contract Provisions — 30 pages

- Certification of Nonsegregated Facilities

- Executive Order 11246 Clause, Notice, Specifications

- Kansas Act Against Discrimination Contract Provisions

- Act Against Discrimination Contractor and Applicant
Assurance Form

- Additional Clauses to be Included in Contract Documents

- 40 CFR Part 32 Subpart C — Responsibilities of Participants
Regarding Transactions

- KDHE Implementation Requirements for DBE Procurement
Opportunities

- Certification Regarding Lobbying

- Wage Rate Requirements Under FY 2010 Appropriations

KDHE Bid Document Review and Approval Checklist — 1 page

EPA Guidance Memorandum “Application of Davis-Bacon Act Wage
Requirements to Fiscal Year 2010 Clean Water State Revolving Fund and
Drinking Water State Revolving Fund Assistance Agreements — November
30, 2009 — 2 pages

Cross-Cutting Federal Authorities: A Handbook on their Application in the
Clean Water and Drinking Water State Revolving Fund Programs —
October 2003 — 45 pages
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Engineering/Architectural Services -

A.

There are no KDHE procurement regulations or required procedures for selecting
engineering/architectural services. = The loan recipient should use locally
established procedures. KDHE suggests the procedures as recommended by the
Kansas Consulting Engineers or similar to K.S.A. 75-5801 thru 5807 (attached as
Appendices B-1 and B-2) be considered.

KDHE will review engineering contracts for scope only. The loan recipient must
clearly indicate the services to be provided by the engineer, as several of the
following items are often completed utilizing in-house staff of the loan recipient.
Submittal of a contract in draft form for review and approval prior to signature is
suggested. The scope of a construction phase engineering services contract must,
in general, include project management services, inspection of construction, Final
Plan of Operation, User Charge and Sewer Use Ordinance development (if
applicable), O & M Manual development, and Project Performance services
(project performance services must be provided by the design or construction
engineer, and can not be provided directly by the loan recipient).

KDHE does not review the fee or method of payment for engineering service.
However, the “percentage of cost of construction” method to determine the
engineering fee is strongly discouraged.

The past costs of planning and design can be included in the loan amount based
on contracts and billings for the SRF project if the loan recipient so desires, and
again there are no required selection procedures.

An engineering contract for construction phase services, including inspection and
other required efforts, must be submitted with the SRF Application and must
include the following items.

1. 40 CFR Part 32 Subpart C — Responsibilities of Participants Regarding
Transactions including EPA Form 5700-49 (Appendix C)

2. DBE Utilization Effort forms. (Appendix E-1)
3. Anti-Lobby Certification form (Appendix D)

4. Contract Provisions of Kansas Statute Annotated (K.S.A.) 44-1030 Kansas
Act Against Discrimination and State of Kansas Act Against
Discrimination Contract Provisions (pages 3 and 4 of Appendix F-3)

5. Contract Provisions for the Trafficking Victims Protection Act of 2000.
The contractor, its employees, sub-contractors, and sub-contractor’s
employees under any KWPCRF Loan Agreement, may not engage in
severe forms of trafficking in persons during the period of time that the
award is in effect; procure a commercial sex act during the period of time
that the award is in effect; or use forced labor in the performance of the
contract or subcontracts under the award.
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An engineering contract for planning and/or design services may be submitted with
the SRF Application if the loan recipient desires to include the cost of these contracts
in the loan. The DBE program requirements do not apply to planning and/or design
services, however the forms listed in Item I.D. must be submitted with the
construction phase services contract will also cover the planning and/or design
services contract.

Force Account -

A.

Construction by force account is discouraged. If the effort is small and easy for
the Loan Recipient to do on its own, the Recipient should simply pay for it and
save the red tape, additional approvals, and records keeping efforts of a debt
financing.

Inspection by force account is also discouraged. KDHE recommends the use of
the Engineer for inspection. If a Loan Recipient desires to utilize “in-house” staff
through force account, the Recipient must, at a minimum, have a Professional
Engineer on staff. The request for KDHE approval must include an estimate of
the cost of force account inspection and the qualifications of the inspector as
required by K.A.R. 28-16-55 and Water Quality Policy Memorandum No. 2-78
dated January 18, 1978.

Construction Projects -

A.

B.

Procurement actions are subject to State Law, Local Ordinances and Restrictions.

KDHE policy is to recommend that formal bid opening with formal published
advertising always be utilized. This is typically required if estimated cost is over
$200,000. - Reference K.A.R. 28-16-134(a)(3). (Appendix A).

Approval by KDHE is required of technical specifications and bidding
requirements through review of plans and specifications prior to advertising for
bids. (Bidding requirements and construction general condition recommendations
are presented as Appendix F. The KDHE SRF CONSTRUCTION CONTRACT
PROVISIONS must be included in the specifications.)

An Engineer’s Estimate of contract cost is required, and must be submitted for all
projects and/or contracts prior to advertising for bids. (Reference K.S.A. 13-
1017, Class I Cities; References K.S.A. 14-440, Class II Cities; and Reference
K.A.R. 28-16-134(a)(3) Attached as Appendix A.).

KDHE will review the design and engineering costs of a specific project for
allowability within the KWPCRLF program, and include a description of the
allowable portions of the project within the Loan Agreement. Presently, as
required by Federal Law the Program does not allow the cost of land for
construction of facilities or the cost of either temporary or permanent easements.
The cost of repairs and rehabilitation of privately owned portions of the sewerage
systems are now allowable for funding by the KWPCREF.
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KDHE review and approval of bids is required prior to award. (Reference K.A.R.
28-16-131, attached as Appendix A).

KDHE will impose the policy requiring award of the lowest responsive,
responsible bidder. - Reference K.A.R. 28-16-134(a)(3) (Appendix A).

KDHE policy will be to continue to request a definite completion time for the
project, and the imposition of liquidated damages for delays in completion.

Small Purchase (Supplies, Equipment) -

A.

B.

Procurement actions are subject to State Law, Local Ordinances and Restrictions.

Prior approval by KDHE is required of the technical specification. An Engineer’s
Estimate is required to be submitted. (Reference 28-16-134(a)(3), attached as
Appendix A).

1. If estimate is over $200,000 — the use of a formal bidding procedure as
discussed in Section III. is recommended.

2. If estimate is under $200,000 — the procurement action may be to solicit
and submit three written quotes.

3. KDHE approval is required prior to purchase or award in both cases.
(Reference K.A.R. 28-16-131, attached as Appendix A).

The use of the Small Purchase procedures would prove very difficult with the
FFY 2010 Federal procurement requirements applicable to the KWPCRF, and is
not recommended.

Design / Build and Negotiated Procurement

A.

B.

Procurement actions are subject to state law, local ordinances and restrictions.

All KWPCREF procurement requirements and Federal procurement requirements
apply.

The use of a Design/Build Negotiated Procurement process would prove difficult
with the FFY 2010 Federal procurement requirements applicable to the
KWPCREF, and is not recommended.

The design / build or negotiated procurement procedures to be utilized must be
provided in writing and submitted to KDHE for review. The consulting engineer
under contract to the loan recipient cannot also submit a proposal for the design /
build contract.

The City attorney must review the design / build or negotiated procurement
procedures and submit written assurance to KDHE the selected procedure is not in
violation of any state law, local ordinance or restriction.
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VI.  Recipient Appeals of KDHE Determinations -

A.

KDHE policy is to have the loan recipient resolve any and all disagreements with
their design and construction agents.

A formal process is developed, as follows, to allow the Loan Recipient to appeal a
KDHE determination regarding financing the project or allow ability of a project
cost which the recipient believes has an adverse affect.

1.

KDHE policy is to resolve disagreements at the lowest staff levels in as
administratively simple procedures as possible generally within the
Municipal Programs Section.

The recipient must first approach Municipal Programs Section staff to
informally discuss any disagreements with a KDHE determination.
Following this, the recipient may then further appeal the issue to the
Director of the Bureau of Water. This appeal should be in written form,
clearly stating the issue in dispute. A formal written decision will be
provided by the Bureau Director.

The decision of the Bureau Director can be further appealed to the
Director of the Division of Environment. The Director’s decision may be
in the form of an administrative order. Appeal of an administrative order
can be made in conformance with the Kansas Administrative Procedure
Act (K.S.A. 1985 Supp. 77-501 through 77-541). Copies of the
Administrative Procedure Act are available upon request.



Appendix A
March 21, 2011
Page 1 of 1

KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT
KWPCRLF Regulations 28-16-131 and 28-16-134(a)(3)

28-16-131. Procurement. Each loan recipient shall follow applicable state procurement laws
and regulations and procedures established by the secretary. The approval of the secretary is required
prior to procurement. (Authorized by and implementing K.S.A. 1988 Supp. 65-3323).

28-16-134. Project documents. (a) Each loan applicant for a sewerage facility projects shall
submit, for the secretary’s review and approval, the following documents:

(1) A completed loan application on application forms furnished by the Department;

(2) A facilities plan that establishes the need for the project;

3) Complete design plans, specifications, and construction bidding documents, including
detailed cost estimates necessary for competitive bidding, and projected construction and payment
schedules;

4) A plan of operation, including an overall project completion schedule, annual operating
cost projections for a minimum of five years, a description of the financial management system, and
project revenues to operate and maintain the entire facility. Revenue projections shall also include the

loan repayment obligations, and

(%) A facility operations manual, which shall be submitted before 90% of the project is
completed.

(6) Each loan applicant for a nonpoint source pollution control management plan
implementation or groundwater quality protection project shall submit, for the secretary’s review and
approval, the following documents:

(1) A completed loan application on application forms furnished by the Department;
(2) Planning documents or any assessment which establishes the need for the project;

3) Documents needed to plan the construction of the project.

(4) A plan of operation and maintenance to assure project performance for the design
life of the project; and

(7) A binding assurance that adequate financial resources will be available for operation and
maintenance of the project during the life of the project. (Authorized by and implementing K.S.A. 1988
Supp. 65-3323).
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LOCAL GOVERNMENT
PROCUREMENT PROCEDURE
FOR
PROFESSIONAL ENGINEERING SERVICES

From “Kansas Consulting Engineers”

When a local government desires the services of a professional engineer, the procedure used to
contract for such services has a great deal to do with how satisfied the government entity will be with
the engineer and ultimately with the resulting public works project. Quite frequently the best
procedure is simply to negotiate with the firm which has established a prior good relationship with the
governing body, particularly if the design professional is qualified for the project under consideration.

There are, however, occasions when the local government will wish to consider several engineering
firms; therefore, under these circumstances the procedure below is recommended.

This procurement procedure consists of four major elements: notice, submittals, review of submittals,
and negotiations. Each element is discussed in some detail in the following paragraphs:

1.

Notice: The notice to consultants can be formal or informal depending upon the size and
complexity of the project under consideration. It can be done by letter to consultants with
whom the local government is familiar, or by publication in newspapers and/or trade journals.
The notice should be concise and as brief as possible containing the following information.

a. Name of the local government requiring services and the name of a contact person.
b. A description and location of the project.
c. The deadline for receipt of submittals from interested design professionals.

Submittals: All interested professional architect/engineers responding to the notice should
provide the requested information in a convenient manner. This response should contain all
the necessary information and shall also include the following information:

a. A statement of the technical approach to be utilized in performing the project.
b. A statement of his proposed schedule for accomplishment.

c. Facilities, equipment and personnel available for the project.

d. Any other supporting material as may be applicable.

Review of Submittals: The governmental body should establish a review panel to receive and
review submittals for the proposed work. The review panel should meet promptly after the
deadline date and should review and evaluate all submittals received.
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A “short list” comprised of three submittals (if available) should be established and ranked in
order of preference. The panel is encouraged to check references of the firms by phone or
letter.

The review panel may desire to further examine the experience and qualifications of the “short
listed” firms through personal interviews. In such cases, the firms identified by the ranked
submittals should be contacted and invited to schedule interviews. Adequate, but specified
time should be allowed for this interview.

After the interviews, or when the selection is determined, the top-ranked firms should be
invited to negotiate terms and conditions of the contract for professional services.

4. Negotiations: The governmental body should undertake to negotiate with the top-ranked firm
as soon as possible after the selection has been made.

In the event the governmental body is unable to negotiate a suitable contract with the first-
ranked firm, negotiations should be terminated with that firm, and the governmental body
should then initiate negotiations with the second-ranked firm. This process should be
continued until suitable contractual arrangements with the from have been satisfactorily
consummated. All unsuccessful firms should be so advised by letter.

This procedure has been carefully prepared for the mutual protection of the client and the consultant.
It has stood the test of time and is widely accepted as the best for the client and the design
professional.
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Article 58 - State Engineering and Land Surveying Services
K.S.A. 75-5801 through 5807

75-5801. State policy.

The legislature hereby declares it to be the policy of this state to publicly announce all requirements
for engineering services, and to negotiate contracts for engineering services on the basis of
demonstrated competence and qualification for the type of professional services required and at fair
and reasonable fees.

History: L. 1977, ch. 287, §§ 1; April 21.

75-5802. Definitions.
As used in this act unless the context specifically requires otherwise:

(a) "Firm" means any individual, firm, partnership, corporation, association, or other legal entity
permitted by law to practice the profession of engineering and provide engineering services or practice
the profession of land surveying and provide land surveying services.

(b) "Engineering services" means those services described in subsection (i) of K.S.A. 74-7003 and
amendments thereto.

(c) "Land surveying" means those services described in subsection (j) of K.S.A. 74-7003, and
amendments thereto.

(d) "Agency head" means the chief administrative officer of a state agency, as that term is defined
in subsection (3) of K.S.A. 75-3701 and amendments thereto, but shall not include the chief
administrative officer of any state institution.

(e) "Negotiating committee" means a committee designated to negotiate as provided in this act,
and consisting of (1) the agency head of the state agency for which the proposed project is planned, or
a person designated by such agency head, (2) the secretary of administration, or a person designated
by said secretary, and (3) the chief administrative officer of the state institution for which the proposed
project is planned, or when the proposed project is not planned for a state institution, the agency head
shall designate a second person in lieu of the chief administrative officer of a state institution.

(f) "Project" means any capital improvement project or any study, plan, survey or program activity
of a state agency, including development of new or existing programs and preparation of federal grant
applications.

(2) "State building advisory commission" means the state building advisory commission created
by K.S.A. 75-3780 and amendments thereto, or any duly authorized officer or employee of such
commission.
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History: L. 1977, ch. 287, §§ 2; L. 1978, ch. 337, §§ 30; L. 1992, ch. 240, §§ 30; L. 1996, ch. 48, §§
1; Mar. 28.

75-5803. Qualification statements of engineering and land surveying firms; annual list of
qualified firms; selection of firms from list prepared by state building advisory commission in
certain cases; procedure.

(a) In the procurement of engineering or land surveying services, each agency head which utilizes
engineering or land surveying services shall encourage firms engaged in the lawful practice of their
profession to annually submit a statement of qualifications and performance data to the agency head
and to the state building advisory commission. The agency head shall thereafter cause to be prepared
annually a list of firms qualified, based upon criteria established and published by such agency head,
to provide such engineering or land surveying services.

(b) Except as otherwise provided in subsection (c), when a project requiring engineering or land
surveying services is proposed for a state agency, the agency head for such state agency shall evaluate
current statements of qualifications and performance data on file with the agency head, together with
those that may be submitted by other firms regarding the proposed project. The agency head may
establish time frames for the receipt of qualifications statements and performance data from any firm
wishing to be considered for the proposed project. The agency head shall conduct discussions with not
less than three firms regarding anticipated concepts and the relative utility of alternative methods of
approach for furnishing the required engineering or land surveying services and then such agency head
shall select from among all such firms, on a rotational basis, the firm to perform the engineering or
land surveying services, unless such firm refuses to provide such engineering or land surveying
services.

(©) In any case where a project requiring engineering or land surveying services is proposed which
concerns the construction of any building or facility or any major repairs or improvements to any
building or facility, including in any case but not limited to any heating, cooling or power facility, for
a state agency and a negotiating committee is not convened under K.S.A. 75-5804 and amendments
thereto, the agency head of the state agency shall notify the state building advisory commission and
shall request a list of firms qualified to provide the engineering or land surveying services for such
project. Upon receipt of any such request, the state building advisory commission shall evaluate the
current statements of qualifications and performance data on file, together with those statements that
may be submitted by other firms, regarding the proposed project and other information developed and
available to the state building advisory commission, and shall prepare a list of at least three and not
more than five firms which, in the opinion of the state building advisory commission, are qualified to
furnish the engineering or land surveying services for the proposed project. Each such list shall be
submitted to the agency head without any recommendation of preference or other recommendation.
The agency head shall conduct discussions with the firms listed and shall select the firm to perform the
engineering or land surveying services, all in the manner provided in subsection (b). If the agency
head is unable to enter into a contract for the necessary engineering or land surveying services with
any firm so listed, the agency head shall request the state building advisory commission to prepare and
submit another list of firms qualified to provide such engineering or land surveying services and shall
proceed in accordance with this subsection. The secretary of administration shall provide to the agency
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head such information, advice and assistance as may be requested by the agency head regarding the
selection of a firm to provide engineering or land surveying services for such projects, including all
information and evaluations regarding the listed firms gathered and developed under K.S.A. 75-3783,
and amendments thereto.

History: L. 1977, ch. 287, §§ 3; L. 1978, ch. 337, §§ 31; L. 1984, ch. 336, §§ 1; L. 1996, ch. 48, §§ 2;
Mar. 28.

75-5804. Negotiating committee convened; list of qualified firms for projects; list prepared by
state building advisory commission in certain cases; procedure.

(a) Whenever it becomes necessary in the judgment of the agency head of a state agency for which
a project is proposed and, in any case where the total cost of such a proposed project is expected to
exceed $250,000, the agency head shall convene a negotiating committee. Except as otherwise
provided in subsection (b), the agency head shall submit the list of at least three and not more than five
of the most highly qualified firms to the negotiating committee so convened, without any
recommendation of preference or other recommendation.

(b) Whenever a negotiating committee is convened under this section for a proposed project
requiring engineering or land surveying services which concerns the construction of any building or
facility or any major repairs or improvements to any building or facility, including but not limited, to
any heating, cooling or power facility, for a state agency, the agency head for the state agency shall
notify the state building advisory commission of the project and shall request a list of firms qualified
to provide the engineering or land surveying services for the proposed project. Upon receipt of any
such request the state building advisory commission shall evaluate the current statements of
qualifications and performance data on file, together with those statements that may be submitted by
other firms regarding the proposed project and other information developed and available to the state
building advisory commission. The commission shall prepare a list of at least three and not more than
five firms which, in the opinion of the state building advisory commission, are qualified to furnish the
engineering or land surveying services for the proposed project. Each such list shall be submitted to
the negotiating committee so convened without any recommendation of preference or other
recommendation.

History: L. 1977, ch. 287, §§ 4; L. 1978, ch. 337, §§ 32; L. 1979, ch. 280, §§ 19; L. 1996, ch. 48, §§
3; L. 1996, ch. 238, §§ 1; July 1.

75-5805. Written project description; no alteration without approval.

The negotiating committee shall cause a written description of the scope or program of the proposed
project to be prepared. Such description shall be used in the negotiations between the negotiating
committee and qualified firms. The proposed project description shall be the basis for the project
development and such description shall not be altered without the prior approval of the negotiating
committee.
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History: L. 1977, ch. 287, §§ 5; April 21.
75-5806. Negotiating committee access to data on firms; selection of firms.

The negotiating committee for each proposed project shall have access to the current statements of
qualifications and performance data on file with the agency head for the firms listed by the agency
head. In the case of firms listed by the state building advisory commission, the negotiating committee
shall have access to the current statements of qualifications and performance data on file with the state
building advisory commission and to all information and evaluations regarding the listed firms
gathered and developed under K.S.A. 75-3783, and amendments thereto. The negotiating committee
shall conduct discussions with each of the firms so listed regarding the proposed project and then shall
select a single firm from such listing to provide engineering or land surveying services in accordance
with this act.

History: L. 1977, ch. 287, §§ 6; L. 1978, ch. 337, §§ 33; L. 1996, ch. 48, §§ 4; Mar. 28.

75-5807. Negotiation of contract with selected firm; duties of committee; failure of negotiations
with selected firms; additional list of nominees.

(a) Each negotiating committee shall determine which engineering or land surveying services are
necessary and shall negotiate a contract for each proposed project with the selected firm for the
necessary engineering or land surveying services. In such negotiations, the negotiating committee shall
always consider demonstrated competence and qualifications and shall take into account the estimated
value of the engineering or land surveying services to be rendered and the scope, complexity and
professional nature thereof.

(b) If the negotiating committee is unable to negotiate a satisfactory contract with the firm
considered to be the most qualified, negotiations with that firm shall be terminated. The negotiating
committee shall then undertake negotiations with the second most qualified firm. If there is a failing of
accord with the second most qualified firm, negotiations with such firm shall be terminated. The
negotiating committee shall then undertake negotiations with the third, fourth and fifth most qualified
firms in turn.

(c) If the negotiating committee is unable to negotiate a satisfactory contract with any of the
selected firms, the negotiating committee shall reevaluate the necessary engineering or land surveying
services and fee requirements and reopen negotiations with any of the firms on the list submitted by
the agency head. If the negotiating committee is still unable to enter into a contract for the necessary
engineering or land surveying services, the negotiating committee shall request the agency head or, in
the case of a proposed project under subsection (b) of K.S.A. 75-5804, and amendments thereto, the
state building advisory commission to provide another list of firms to be negotiated with by the
negotiating committee and, upon receipt of such list, the negotiating committee shall proceed in
accordance with the provisions of this act.

History: L. 1977, ch. 287, §§ 7; L. 1978, ch. 337, §§ 34; L. 1996, ch. 48, §§ 5; Mar. 28.
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74-7003. Definitions. As used in this act:

(h) "Professional engineer" means a person who is qualified to practice engineering by reason of
special knowledge and use of the mathematical, physical and engineering sciences and the principles
and methods of engineering analysis and design, acquired by engineering education and engineering
experience, who is qualified as provided in this act to engage in the practice of engineering and who is
licensed by the board.

(1) "Practice of engineering" means any service or creative work, the adequate performance of
which requires engineering education, training and experience in the application of special knowledge
of the mathematical, physical and engineering sciences to such services or creative work as
consultation, investigation, evaluation, planning and design of engineering works and systems, the
teaching of engineering by a licensed professional engineer in a college or university offering an
approved engineering curriculum of four years or more, engineering surveys and studies, the
observation of construction for the purpose of assuring compliance with drawings and specifications,
representation in connection with contracts entered into between clients and others and the preparation
and certification of any engineering design features that are required on plats; any of which embraces
such service or work, either public or private, for any utilities, structures, buildings, machines,
equipment, processes, work systems, projects and industrial or consumer products or equipment of a
mechanical, electrical, hydraulic, pneumatic or thermal nature, insofar as they involve safeguarding
life, health or property. As used in this subsection, "engineering surveys" includes all survey activities
required to support the sound conception, planning, design, construction, maintenance and operation
of engineered projects, but excludes the surveying of real property for the establishment of land
boundaries, rights-of-way, easements and the dependent or independent surveys or resurveys of the
public land survey system.

() "Land surveyor" means any person who is engaged in the practice of land surveying as
provided in this act and who is licensed by the board.

(k) "Practice of land surveying" includes:

D The performance of any professional service, the adequate performance of which involves the
application of special knowledge and experience in the principles of mathematics, the related physical
and applied sciences, the relevant requirements of law and the methods of surveying measurements in
measuring and locating of lines, angles, elevation of natural and man-made features in the air, on the
surface of the earth, within underground workings and on the bed of bodies of water for the purpose of
determining areas, volumes and monumentation of property boundaries;

(2) the preparation of plats of land and subdivisions thereof, including the topography, rights-of-
way, easements and any other boundaries that affect rights to or interests in land, but excluding
features requiring engineering or architectural design;

3) the preparation of the original descriptions of real property for the conveyance of or recording
thereof and the preparation of maps, plats and field note records that represent these surveys;
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(4) the reestablishing of missing government section corners in accordance with government
surveys; and

(5)  the teaching of land surveying by a licensed land surveyor in a college or university offering an
approved land surveying curriculum of four years or more.

History: L. 1976, ch. 334, §§ 2; L. 1978, ch. 326, §§ 2; L. 1992, ch. 240, §§ 3; L. 1995, ch. 104, §§ 3;
L. 1997, ch. 128, §§ 1; July 1.



EPA Debarment and Suspension Regulations

'Enyironmenidl Protection Agency

§32.225 How do I know if a trans

you will know Cha
transaction because BE agency regula-

calble portions of this part.

Subpart C—Responsibilifies of Par-
ficipants Regarding Trans-
actions

DOING BUSINESS WITH OTHER PERSONS

§82.300 What must I do before I enter
info a covered transaction with an-
other person at the next lower tier?

When you enter into a covered trans-
action with another person at the next
lower tier, you must verify that the
person with whom you intend to do
business is not excluded or disqualified.
You do this by:

() Checkmg the EPLS; or

(b) Collecting a certification from
that person if allowed by this rule; or

() Adding a clause or condition to
the covered transaction with that per-
son.

§32.305 May I enter info a covered
transaction with an excluded or dis-
qualified person?

(a) You as a participant may not
enter into a covered transaction with
an excluded person, unless the EPA
grants an exception under §32.120.

{b} You may not enter into any trans-
action with a person who is disqualified
from that transaction, unless you have
obtained an exception under the dis-
qualifying statute, Executive order, or
regulation.

§32.810 What must I do if a Federal
agency excludes a person with
Whom I am already dmng business
in a covered transaction?

{a) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However, you are not re-
quired to continue the t{ransactions,

Subpart C
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§32.325

* and you may consider termination.

You should make a decision about
whether to terminate and the type of
termination action, if any, only after a
thorough review to ensure that the ac-
tion is proper and appropriate.

(b} You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person, unless the EPA grants an ex-
ception under §32.120.

$32.315 May I use the services of an
excluded person as a principal
under a covered transaction?

() You as a participant may con-
tinue to use the services of an excluded
person as a principal under a covered
transaction if you were using the serv-
ices of that person in the transaction
before the person was excluded. How-
ever, you are not required to continue
using that person's services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son’s services only after a thorough re-
view to ensure that the action is proper

‘and appropriate.

(b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless the EPA grants an exception
under §32.120.

§32.320 Must I verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of
your principals of your covered trans-
actions is excluded or disqualified from
participating in the transaction. You
may decide the method and frequency
by which you do sc. You may, but you
are not reqguired to, check the EPLS.

§32.32b What happens ¥ I do business
with an excluded person in a cov-
ered transaction?

If as a participant you knowingly do
business with an exchuded person, we
may disallow costs, annul or terminate
the transaction, issue a stop work
order, debar or suspend you, or take
other remedies as appropriate.

417
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§32.330

$82.330 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

Before entering into a covered trans-
action with a participant at the next
lower tier, you must require that par-
ticipant to— -

(a) Comply with this subpart as a
condition of participation in the trans-
action. You may do so using any meth-
od(s), unless §32.448 requires you to use
specific methods.

{b) Pass the reguirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lower
tier.

DISCLOSING INFORMATION—PRIMARY
TIER PARTICIPANTS

§32.335 What information must I pro-
vide before entering into a covered
trausaction with the EPA?

Before you enter into a covered
transaction at the primary tier, you as
the participant must notify the EPA
office that is entering into the trans-
action with you, if you know that you
or any of the principals for that cov-
ered transaction:

(8) Are presently excluded or dis-
qualified;

{b} Have been convicted within the
preceding three years of any of the of-
fenses listed in §32.800(a) or had a civil
judgment rendered against you for one
of those offenses within that time pe-
riod;

{c) Are presently indicted for or oth-
erwise criminally or civilly charged by
a governmental entity (Federal, State
or local) with commission of any of the
offenses listed in §32.300(a); or

(@) Have had one or more public
transactions (Federal, State, or local)
terminated within the preceding three
years for cause or default,

§82.340 If 1 disclose unfavorable infor-
mation required under §32.335, will
I be prevented from participating
in the transaction?

As a primary tier participant, your
disclosure of unfavorable information
about yourself or a principal under
§32.235 will not necessarily cause us to
deny your participation in the covered
transaction. We will consider the infor-
mation when we determine whether to

Subpart C
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enter into the covered transaction. We
also will consider any additional infor-
mation or explanation that you elect
to submit with the disclosed informa-
tion.

§32.345 What happens if I fail to dis-
close information reguired under
§32.3357

I we later determine that you failed
to disclose information under §32.335
that you knew at the time you entered
into the covered transaction, we may—

(a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action; or

(b} Pursue any other available rem-
edies, including suspension and debar-
ment.

§32.350 What must I do if I learn of in-
formation reguired under §32.335
after entering into a covered trans-
action with the EPA?

At any time after you enter into a
covered transaction, you must give im-
mediate written notice to the EPA of-
fice with which you entered into the
transaction if you learn either that—

(a) You failed to disclose information
earlier, as required by §32.335; or

(b} Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the cri-
teria in §32,335.

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

§32.356 What information must I pro-

" vide to a higher tier participant be-

fore entering into a covered trans-
action with that participant?

Before you enter into a covered
transaction with a person at the next
higher tier, you as a lower tier partici-
pant must notify that person if you
know that you or any of the principals
are presently excluded or disqualified.

§32.360 What happens if I fail to dis-
close the information required
under § 32.3657

If we later determine that you failed
to tell the person at the higher tier
that you were excluded or disqualified
at the time you entered into the cov-
ered transaction with that person, we
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may pursue any available remedies, in-
cluding suspension and debarment.

§382.865 What must I do if I Jearn of in-
formation required under §32.355
after entering infto a covered trans-
action with a higher tier partici-
pani?

At any time after you enter into a
lower tier covered transaction with a
person at a higher tier, you must pro-
vide immediate written notice to that
person if you learn either that—

{a) You failed to disclose information
earlier, as required by §32.335; or

{b} Due to changed circumstances,
vou or any of the principals for the
transaction now meet any of the cri-
teria in §32.355.

{ubpart D—Responsibilities of EPA
Officials Regarding Tronsaciiogs

MO0 May I enter into a trans: tion
with an excluded or disquAlified

an exceptipn under §32.120. §

{t) You may not enter injfo any trans-
action with % person who j5 disquatified
from that trynsaction, ynless you ob-
tain a walver\or excepfion under the
statute, Execudjve ordgr, or regulation
that is the bask for fhe person's dis-
qualification. 4

§32.405 May I exyf
transaction wifh a participant if a
principal of he \transaction is ex-
cluded? ]

er into a covered

As an agencyf officidy, you may not
enter into a cgvered trajsaction with a
participant ; you kno
cipal of the gransaction is

that a prin-
xcluded, un-

less you gbtain an exceltion under
§32.120. /
532,410 May I approve a paiticipant's

use of the services of an gxcluded

pexrSon?
Aftdr entering into a covered rans-
with a participant, you as an
agepicy official may not approve a yar-
Apant’s use of an excluded persom\as
a principal under that transaction, ux-
éss you obtain an exception unde

Subpart C
Page 3 of 4

§32.425

$32.415 What must I do if a Federa
agency excludes the participant o
a principal after I enter into a cop-
ered transaction?

(a\ You as an agency official mfay
contithue covered transactions withf an
excluded person, or under which arf ex-
cluded\ person is a principal, iff the
trapnsadrions were in existence jwhen
the perjon was excluded. You gre not
required\to continue the transgctions,
however, \and you may considey termi-
nation. You should make a fdecision
about whdther to terminatefand the
type of terfpination action, iffany, only
after a thofpugh review to ghsure that
the action is\proper. j

(b) You may not renew orfextend cov-
ered transactjons (other fhan no-cost
time extensidps) with gny excluded
person, or unddy which arf excluded per-
son is a principkl, unlesg you obtain an
exception under¥§32.120.

§32.420 May I dpprope a transaction
with an exclided or disgualified
person at a lower gier?

If a transaction affa lower tier is sub-
ject to your approvi], you as an agency
official may not approve—

{a} A covered transaction with a per-
son who is currghtly\excluded, unless
vou obtain an egceptign under §32.120;
or

(b) A transaction with a person who
is disqualifiedf from thdf transaction,
unless you objain a waivey or exception
under the stftute, Execufiive order, or
regulation that is the basi§ for the per-
son’s disqualification.

§32.425 hen do I check o see if a
persodl is excluded or disqualified?

As anf agency official, ypu must
check t¢ see if a person is exdluded or
disqualffied before you—

(a) Emter into a primary tier tovered
transgction;

(b) fApprove a principal in a prigmary
tier fovered transaction;

(g} Approve a lower tier participant if
aggncy approval of the lower tier ‘par-
tidipant is required; or

{d) Approve a principal in connection

ith a lower tier transaction if agenty
approval of the principal is required. ¥
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2 Waste Water Project Number
LY 4
C20

United States Environmental Protection Agency
Washington, DC 20460

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and its principals:

@)

(b)

(©

(d)

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
covered transactions by any Federal department or agency.

Have not within a three year period preceding this proposal been convicted of or had a civil judgement rendered
against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) transaction or contract under a public transaction; violation of Federal or
State antitrust statutes or commission of embezzlement, theft, forgery, falsification or destruction of records, making
false statements, or receiving stolen property;

Are not presently indicted for or otherwise criminally or civilly charged by a government entity (Federal, State, or local)
with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal,
State, or local) terminated for cause or default.

I understand that a false statement on this certification may be grounds for rejection of this proposal or termination of the
award. In addition, under 18 USC Sec. 1001, a false statement may result in a fine of up to $10,000 or imprisonment for
up to 5 years, or both.

Typed Name & Title of Authorized Representative

Signature of Authorized Representative Date

|:| | am unable to certify to the above statements. My explanation is attached.

EPA Form 5700-49 (11-88)

This form has been adopted for use as a Kansas Water Pollution Control Revolving Fund document



Appendix

Q United States
| Y 4 P Environmental Protection Agency

EPA Project Control Number

CERTIFICATION REGARDING LOBBYING

CERTIFICATION FOR CONTRACTS, GRANTS,
LOANS AND COOPERATIVE AGREEMENTS

The undersigned certifies, to the best of his or her knowiedge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, of
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renawal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federal appropriated funds have been paid or wilt be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLLE,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
_award documents for all sub-awards at all iers (including sub-contracts, sub-grants, and
" contracts under grants, loans, and cooperative agreements) and that ali sub-recipients

shall certify and disclose accordingly,

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31 U.S. Code. Any person who fails
to file the required cerification shall be subject to a civil penaity of not less than $10,000 and not
more than $100,000 for each such failure.

Typed Name & Title of Authorized Representative

Signature and Date of Authorized Representative

EPA Form B600-06 (Rev. 05/2008) Previous editions are obsolete.

C
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KANSAS

DEPARTMENT OF HEALTH & ENVIRONMENT
DIVISION OF ENVIRONMENT
BUREAU OF WATER

KANSAS PUBLIC WATER SUPPLY LOAN FUND
KANSAS WATER POLLUTION CONTROL REVLOVING LOAN FUND

Participation By Disadvantaged Business Enterprises Information Sheet

As a recipient of EPA SRF Capitalization Grants, the Kansas Department of Health and
Environment (KDHE) is required by 40 CFR Part 33 to seek and is encouraged to utilize small,
minority, and women-owned businesses in procurement under loan agreements associated with
those grants . Because this project will receive funding, at least in part, from KDHE through a
Kansas Public Water supply Loan Fund (KPWSLF) or a Kansas Water Pollution Control Revolving
Loan Fund (KWPCRLF) loan agreement, those requirements are applicable to the loan recipient
(municipality), engineering firm responsible for construction phase services, and prime contractor.

This information sheet explains requirements of the KPWSLF and KWPCRLF for Disadvantaged
Business Enterprises (DBE) utilization. A copy of this Information Sheet must be included within
engineering contracts for construction phase services and must be included within the contract
documents of construction specifications.

Definitions

Disadvantaged Business Enterprise - entities owned and/or controlled by socially and economically
disadvantaged individuals (as described in 42 USC 7601 and 42 USC 4370d - which includes
Women'’s Business Enterprises (WBE) and Minority Business Enterprises (MBE) as defined in this
information sheet); a Small Business Enterprise (SBE); a Small Business in Rural Area (SBRA); a
Labor Surplus Area Firm (LSAF); or a Historically Underutilized Business (HUB) Zone Small
Business Concern or a concern under a successor program.

Socially disadvantaged individual — individuals who have been subjected to racial or ethnic
prejudice or cultural bias because of their identity as a member of a group without regard to their
individual qualities, and are further defined as:

Black Americans Asian Pacific Americans Indian Tribes
Hispanic Americans Native Hawaiian Organizations Women
Native Americans Historically Black Colleges and Universities

Economically disadvantaged individual - those socially disadvantaged individuals whose ability to
compete in the free enterprise system has been impaired due to diminished capital or credit
opportunities, as compared to others in the same business area who are not socially disadvantaged.

Women’s Business Enterprise (WBE) — a business concern which is at least 51% owned or
controlled by women for purposes of 42 USC 7601 of 42 USC 4370d.

Minority Business Enterprises (MBE) - a Disadvantaged Business Enterprise other than a SBE,
SBRA, LSAF, or WBE.
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KDHE Implementation Requirements for DBE Procurement Opportunities

KDHE has an objective of using an amount equal to 4.1% of the capitalization grant as awarded by
EPA to KDHE, for construction procurement performed by MBE entities and 6.9% of the
capitalization grant for WBE entities. This is referred to as a fair share objective. The loan
recipient (municipality), engineering firm responsible for construction phase services, and prime
contractor are required to adopt this same fair share objective. The fair share objective is not a
quota and EPA cannot penalize KDHE, the loan recipient, engineering firm, or the prime contractor
for not meeting MBE or WBE participation objectives.

The prime contractor and consulting engineer responsible for construction phase services are
required to make the good faith efforts and apply the administrative requirements listed
below for any subcontracts.

Good Faith Efforts

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable
through outreach and recruitment activities.

This step may include sending letters or making other personal contacts with DBEs.
DBEs should be contacted when other potential subcontractors/suppliers are contacted,
within reasonable time (i.e. minimum of fifteen days) prior to bid submission or closing
date for receipt of initial offers. Those letters or other contacts should communicate the
following:

1. Specific description of the work to be subcontracted or supplies to be purchased;

ii. How and where to obtain a copy of plans and specifications or other detailed
information needed to prepare a detailed price quotation;

iii. Date the quotation is due to the prime contractor;

iv. Name, address, and phone number of the person in the prime contractor’s firm
whom the prospective DBE subcontractor/supplier should contact for additional
information.

2. Make information on forthcoming opportunities available to DBEs and arrange time
frames for contracts and establish delivery schedules, where the requirements permit, in a
way that encourages and facilitates participation by DBEs in the competitive process.
This includes, whenever possible, posting solicitations for bids or proposals for a
minimum of 30 calendar days before the bid or proposal closing date.

3. Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs.

4. Encourage contracting with a consortium of DBEs when a contract is too large for one of
these firms to handle individually.
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Use the services and assistance of the SBA and the Minority Business Development
Agency of the Department of Commerce.

Administrative Requirements

The prime contractor/engineering firm responsible for construction phase services:

1.

Must pay its subcontractor for satisfactory performance not more than 30 days from the
prime contractor’s receipt of payment.

Must notify KDHE in writing prior to termination of a DBE subcontractor for
convenience.

Must employ the good faith efforts when soliciting a replacement subcontractor, if the
original subcontractor fails to complete work for any reason.

Shall provide EPA Form 6100-2—DBE Program Subcontractor Participation Form to all
of its DBE subcontractors. Subcontractors can submit this form to KDHE if there are any
concerns regarding the project.

Must have its DBE subcontractors complete EPA Form 6100-3—DBE Program
Subcontractor Performance Form, and submit it with the bid or proposal package. If
DBE subcontractors are not anticipated to be used, a blank form with such notation must
still be submitted with the prime bid package. You must still demonstrate DBE firms
were provided an opportunity to obtain subcontracts.

Must complete and submit EPA Form 6100-4—DBE Program Subcontractor Utilization
Form with the bid or proposal package (use additional copies of form if needed). If DBE
subcontractors are not anticipated to be used, a blank form with such notation must still
be submitted with the prime bid package. You must still demonstrate DBE firms were
provided an opportunity to obtain subcontracts.

Shall not discriminate on the basis of race, color, national origin or sex in the
performance of this contract. The contractor shall carry out applicable requirements of 40
CREF part 33 in the award and administration of contracts awarded under EPA financial
assistance agreements. Failure by the contractor to carry out these requirements is a
material breach of this contract which may result in the termination of this contract or
other legally available remedies.
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Finding DBE Firms

The Kansas Department of Transportation Directory of Disadvantaged Business Enterprise (DBE)
can be found on the web at www.ksdot.org/divadmin/civilrights/.

The Kansas Department of Commerce maintains a Kansas Minority & Women Business Directory
on the web at http://mwbds.kansascommerce.com/ .

The Minority Business Development Agency of the Department of Commerce maintains a business
locator database on the web at www.mbda.gov .

KDHE and the municipality are required to maintain a list of bidders that have competed for loan
fund projects. This list can be used in conjunction with the directories listed above to find DBE
firms. This list can be found on the web at www.kdheks.gov/pws/loan/SRFbidlist.xls.

DBE firms are not limited by the directories listed above. Prime contractors should use any means
necessary to locate and contact DBE firms.

In order for a DBE to participate as an MBE or WBE, that entity must be certified by one of the
following; the (1) Environmental Protection Agency (EPA), (2) Small Business Administration
(SBA), (3) US Department of Transportation, or (4) any other state or local government or private
organization certification that has standards that meet or exceed the EPA certification program.
MBE’s and WBE’s must be certified in order for procurement to count towards meeting Fair Share
Goals.

Determination of Compliance

Prime contractors must demonstrate compliance with DBE requirements in order to be deemed
responsive prior to contract award. Demonstration of compliance shall include submittal of EPA
Form 6100-3, EPA Form 6100-4, and a list of DBE subcontractors contacted and the method used
to contact them (the attached Demonstration of Compliance with DBE Good Faith Efforts
Worksheet can be used for this purpose).

Engineering firms responsible for construction phase services must demonstrate compliance with
DBE requirements prior to the construction contract award. Demonstration of compliance shall
include submittal of EPA Form 6100-3, EPA Form 6100-4, and a list of DBE subcontractors
contacted and the method used to contact them (the attached Demonstration of Compliance with
DBE Good Faith Efforts Worksheet can be used for this purpose).

The municipality is required to submit a copy of this information to KDHE as well as submit the
Applicant Assurance with Respect to Good Faith Efforts for DBE Utilization form prior to the award
of the construction contract. The municipality is also required to submit to KDHE by April 15 and
October 15 (during project construction), EPA Form 5700-52A - MBE/WBE Utilization under Federal
Grants, Cooperative Agreements, and Interagency Agreements. If MBE/WBE firms are utilized, proof
of certification must be submitted with EPA Form 5700-52A


http://www.ksdot.org/divadmin/civilrights/
http://mwbds.kansascommerce.com/
http://www.mbda.gov/
http://www.kdheks.gov/pws/loan/SRFbidlist.xls

e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

An EPA Financial Assistance Agreement Recipient must require its prime contractors to provide this form to its
DBE subcontractors. This form gives a DBE! subcontractor? the opportunity to describe work received and/or
report any concerns regarding the EPA-funded project (e.g., in areas such as termination by prime contractor, late
payments, etc.). The DBE subcontractor can, as an option, complete and submit this form to the EPA DBE
Coordinator at any time during the project period of performance.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:
Contract Description of Work Received from the Prime Contractor Involving Amount Received

Item Construction, Services, Equipment or Supplies by Prime

Number Contractor

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




o United States
\’ Environmental Protection
\’ Agency

OMB Control No: 2090-0030
Approved: 8/13/2013
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

Please use the space below to report any concerns regarding the above EPA-funded project:

Subcontractor Signature

Print Name

Title

Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send

the completed form to this address.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)




e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

This form is intended to capture the DBE! subcontractor’s2 description of work to be performed and the price of
the work submitted to the prime contractor. An EPA Financial Assistance Agreement Recipient must require its
prime contractor to have its DBE subcontractors complete this form and include all completed forms in the prime
contractors bid or proposal package.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:

Contract Item Number Description of Work Submitted to the Prime Contractor Price of Work
Involving Construction, Services, Equipment or Supplies Submitted to the

Prime Contractor
DBE Certified By: ___ DOT ___SBA Meets/ exceeds EPA certification standards?
___ Other: _ YES __ NO ___ Unknown

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA;‘erlngema rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name
Title Date

Subcontractor Signature Print Name
Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)




o ) léJni'Eed States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

This form is intended to capture the prime contractor’s actual and/or anticipated use of identified certified DBE!?
subcontractors? and the estimated dollar amount of each subcontract. An EPA Financial Assistance Agreement
Recipient must require its prime contractors to complete this form and include it in the bid or proposal package.
Prime contractors should also maintain a copy of this form on file.

Prime Contractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address

Telephone No. Email Address

Issuing/Funding Entity:

[ have identified potential DBE
certified subcontractors —-VbS — MO
If yes, please complete the table below. If no, please explain:
Subcontractor Name/ Company Address/ Phone/ Email Est. Dollar Currently
Company Name Amt DBE
Certified?

Continue on back if needed

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




o ¥ lélni*ged States ' . OMB Control No: 2090-0030
\"EPAAr;\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name

Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)




Demonstration of Compliance with DBE Good Faith Efforts Worksheet

Project Name

KPWSLF or KWPCRLF Project No.

Prime Contract Bidder/Engineering Firm

Address

Contact Person: Telephone No.

The following firms were made aware of subcontracting/supplier opportunities related to the project listed
above.

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA SBA  Other

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address
Contact Person: Telephone No.
Email Method used to contact (circle one): Phone Mail  Fax

Is entity also a certified as a MBE or WBE ? (if no leave blank)
MBE/WBE status certified by (circle one) EPA  SBA  Other

Comments

Prepared By: Date:

(Use additional copies of this sheet if needed)



OMB CONTROL NO. 2030-0020
APPROVED: 06/30/2014
APPROVAL EXPIRES:  06/30/2017

U.S. ENVIRONMENTAL PROTECTION AGENCY
MBE/WBE UTILIZATION UNDER FEDERAL GRANTS
AND COOPERATIVE AGREEMENTS

PART I. (Reports are required even if no procurements are made during the reporting period.)

1A. FEDERAL FISCAL YEAR 1B. REPORTING PERIOD (Check ALL appropriate boxes)

(Oct. 1-Sep 30)

|:| 1% (Oct-Dec) [ ] 2™ (Jan-Mar)[_] 3% (Apr-Jun) [] 4" (Qul-sep)
D Semi-Annual (Oct-Mar) |:| Semi-Annual (Apr-Sep)

20 Annual
Check if this is the last report for the project (Project completed).

1C. REVISION OF A PRIOR REPORT? Y | BRIEFLY DESCRIBE THE REVISIONS YOU ARE MAKING:

orN Year:
Quarter:

2A. EPA FINANCIAL ASSISTANCE OFFICE ADDRESS ( ATTN: DBE 3A. RECIPIENT NAME AND ADDRESS

Coordinator)

2B. EPA DBE COORDINATOR 2C. PHONE:
Name:
E-mail: Fax:

3B. RECIPIENT REPORTING CONTACT: 3C. PHONE:
Name:
E-mail: Fax:

4A. FINANCIAL ASSISTANCE AGREEMENT ID NUMBER

4B. FEDERAL FINANCIAL ASSISTANCE PROGRAM TITLE or CFDA

(SRF State Recipients, refer to Instructions for Completion of blocks NUMBER:

4A, 5A and 5C.)

5A. TOTAL ASSISTANCE AGREEMENT AMOUNT
(SRF State Recipients, refer to Instructions for Completion of blocks
4A, 5A and 5C.)

5B. If NO procurement and NO accomplishments were made this reporting period (by the
recipients, sub-recipients, loan recipients, and prime contractors), CHECK and SKIP to Block
No. 7. (Procurements are all expenditures through contract, order, purchase, lease or barter of
supplies, equipment, construction, or services needed to complete Federal assistance

EPA Share:  $§ programs. Accomplishments, in this context, are procurements made with MBEs and/or WBEs.
Recipient Share: $ H
5C. Total Procurements This Reporting Period

(Only include amount not reported in any prior reporting period)

Total Procurement Amount $ (Include total dollar values awarded by recipient, sub-recipients and SRF loan recipients,

including MBE/WBE expenditures.)

5D.

Were sub-awards issued under this assistance agreement? YesD No |:| Were contracts issued under this assistance agreement ? Yes|:| NOD

5E. MBE/WBE Accomplishments This Reporting Period

Actual MBE/WBE Procurement Accomplished:

(Include total dollar values awarded by recipient, sub-recipients, SRF loan recipients and Prime Contractors.)

Construction Equipment

$MBE:

$WBE:

Services Supplies Total

6. COMMENTS: (If no MBE/WBE procurements were accomplished during the reporting period, please explain what steps you are taking to achieve the
MBE/WBE Program requirements specified in the terms and conditions of the Assistance Agreement.)

7. NAME OF RECIPIENT'S AUTHORIZED
REPRESENTATIVE

TITLE

8. SIGNATURE OF RECIPIENT'S AUTHORIZED
REPRESENTATIVE

DATE

EPA FORM 5700-52A available electronically at http://www.epa.gov/osbp/pdfs/dbe/570052a_exp2017.pdf



http://www.epa.gov/osbp/pdfs/dbe/570052a_exp2017.pdf

PART II. MBE/WBE PROCUREMENTS MADE DURING REPORTING PERIOD
EPA Financial Assistance Agreement Number:

1. Procurement Made By 2. Business 3. $ Value of 4. Date of 5. Type of 6. Name/Address/Phone Number of MBE/WBE
Enterprise Procurement Procurement Product or Contractor or Vendor
— ) MM/DD/YY Servicesa

Recipient Sub- Prime Minority Women (Enter Code)

Recipient

and/or SRF
Loan
Recipient

Type of product or service codes:

1 = Construction 2 = Supplies 3 = Services 4 = Equipment

Note: Refer to Terms and conditions of your Assistance Agreement to determine the frequency of reporting. Recipients are required to submit MBE/WBE reports to EPA beginning with the Federal fiscal year quarter
the recipients receive the award, continuing until the project is completed.

EPA FORM 5700-52A - (Approval Expires 06/30/14)



State Revolving Fund Instructions for Part I:

1a.

1b.

1c.

4a.

4b.

5a.

5b.

5c.

Specify Federal fiscal year this report covers. The

Federal fiscal year runs from October 18t through

September 30th (e.g. November 29, 2009 falls
within Federal fiscal year 2010)

State Revolving Fund programs report on a semi-
annual basis. Check the two appropriate quarters
when reporting to KDHE. The Report covering
October-March must be submitted by April 15 and
the report covering April-September must be
submitted by October 15. Also indicate if this is
the last report for the project.

Indicate if this is a revision to a previous year or
quarter, and provide a brief description of the
revision you are making.

a. Enter Kansas Department of Health and
Environment, Bureau of Water, 1000 SW Jackson
Street, Suite 420, Topeka, Kansas 66612.

b. Enter Name: Brenda Diegel, E-mail:
bdiegel@kdheks.gov

c. Enter 785-296-4262. Fax 785-296-0086
a. Enter loan recipient name and address.

b. Enter loan recipient’s contact persons
name and e-mail address.

c. Enter loan recipient’s contact persons
phone number and fax number.

Enter the loan number for your SRF Project.
Enter Kansas Public Water Supply Loan Fund or
Kansas Water Pollution Control Revolving Loan
Fund as appropriate

Please leave 5a blank.

Self-explanatory.

Answer first question “Yes” and second question
“Yes”. Provide the total amount paid to the
construction contractor during the reporting

period.

If payment was made to an MBE\WBE indicate
amount in appropriate column.

8.

If there were no MBE/WBE accomplishments this
reporting period, please briefly explain what steps
you are taking in furtherance of the MBE/WBE
requirements specified in the terms and
conditions of the Assistance Agreement.

Name and title of official administrator or
designated reporting official.

Signature and month, day year report submitted.

D. Instructions for Part Il:

For each MBE/WBE procurement made under this
assistance agreement during the reporting period, provide
the following information:

1.

Check whether this procurement was made by
the recipient, sub-recipient/SRF loan recipient, or
the prime contractor.

Check either the MBE or WBE column. If a firm
is both an MBE and WBE, the recipient may
choose to count the entire procurement towards
EITHER its MBE or WBE accomplishments. The
recipient may also divide the total amount of the
procurement (using any ratio it so chooses) and
count those divided amounts toward its MBE and
WBE accomplishments. If the recipient chooses
to divide the procurement amount and count
portions toward its MBE and WBE
accomplishments, please state the appropriate
amounts under the MBE and WBE columns on
the form. The combined MBE and WBE
amounts for that MBE/WBE contractor must
not exceed the “Value of the Procurement”
reported in column #3

Dollar value of procurement.

Date of award, shown as month, day, year. Date
of award is defined as the date the contract or
procurement was awarded, not the date the
contractor received payment under the awarded
contract or procurement, unless payment
occurred on the date of award. (Where direct
purchasing is the procurement method, the
date of award is the date the purchase was
made)

Using codes at the bottom of the form, identify
type of product or service acquired through this
procurement (eg., enter 1 if construction, 2 if
supplies, etc).

Name, address, and telephone number of
MBE/WBE firm.



=This data is requested to comply with provisions
mandated by: statute or regulations (40 CFR Part 30 and
31); OMB Circulars; or added by EPA to ensure sound
and effective assistance management. Accurate,
complete data are required to obtain funding, while no
pledge of confidentiality is provided.

The public reporting and recording burden for this
collection of information is estimated to average | hour per
response annually. Burden means the total time, effort,
or financial resources expended by persons to generate,
maintain, retain, or disclosure or provide information to or
for a Federal agency. This includes the time needed to
review instructions; develop, acquire, install, and utilize
technology and systems for the purposes of collecting,
validating, and verifying information, processing and
maintaining information, and disclosing and providing
information; adjust the existing ways to comply with any
previously applicable instructions and requirements; train
personnel to be able to respond to a collection of
information; search data sources; complete and review
the collection of information; and transmit or otherwise
disclose the information. An agency may not conduct or
sponsor, and a person is not required to respond to, a
collection of information unless it displays a currently valid
OMB control number.

Send comments on the Agency's need for this
information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing
respondent burden, including through the use of
automated collection techniques to the Director, OPPE
Regulatory Information Division, U.S. Environmental
Protection Agency (2136), 1200 Pennsylvania Avenue,
NW, Washington, D.C. 20460. Include the OMB Control
number in any correspondence. Do not send the
completed form to this address.
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APPLICANT ASSURANCE WITH RESPECT TO
GOOD FAITH EFFORTS FOR DBE UTILIZATION
I hereby certify that with reference to KPWSLF or KWPCRLF Project No. , I have
reviewed the Good Faith Efforts made by (consultant/contractor) in

relation to DBE utilization and find that the steps satisfy the requirements set out in

KPWSLF/KWPCRLF Participation by Disadvantaged Business Enterprises Information Sheet.

Please Check One:

___Attached is the Demonstration of Compliance with DBE Good Faith Efforts Worksheet (or
equivalent).

___No subcontracting opportunities will be offered for this contract.

___Bidder/Engineering firm claims no DBE subcontractors exist for the type of work available for
subcontracts. I have reviewed all lists and databases identified in the KPWSLF/KWPCRLF
Participation by Disadvantaged Business Enterprises Information Sheet and used other

reasonable means to determine and locate DBE firms, and agree with this claim.

Authorized Representative of Applicant (Print / type)

Authorized Representative of Applicant (Signature) Date

Legal Name of Applicant
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SPECIFICATION REVIEW GUIDANCE CHECKLIST

KWPCRLF CONSTRUCTION PROJECTS and
DESIGN / BUILD PROJECTS

Project Name

Project No.

Reviewer

Date

Advertising Time (Policy)
Nondiscrimination in Advertisement (E.O. 11246)

Anti-Discrimination Provisions and Certification Form (K.S.A. 44-1001 et
seq., and K.S.A. 44-1111 et seq.)

Certification of Non-Segregated Facilities (P.L. 88-352)
Equal Employment Opportunity

Disadvantaged Business Enterprise Participation (EPA Regulation Part
33)

Suspension and Debarment (40 CFR Part 32 Subpart C including EPA
5700-49 — (EPA Guidance))

Davis-Bacon Wage Requirements — In accordance with the EPA Guidance
Memorandum “Application of Davis-Bacon Act Wage Requirements to
Fiscal Year 2010 Clean Water State Revolving Fund and Drinking Water
State Revolving Fund Assistance Agreements” dated November 30, 2009,
the Contract Documents must provide that all laborers and mechanics
employed by contractors and subcontractors on projects funded directly by
or assisted in whole or in part by and through this loan agreement shall be
paid wages at rates not less than those prevailing on projects of a character
similar in the locality as determined by the Secretary of Labor in
accordance with subchapter IV of chapter31 of title 40, United States
Code. The Contract Documents must include 29 CFR Part 5.5(a). When
the project is advertised for bid there must be a section in the contract
documents that lists the required wage rates for workers.

Anti-Lobbying Act Certification

5% Bid Bond (Recommended)
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Award of contract (Policy)

Define completion time (Policy)

Right of Entry — EPA and KDHE (EPA Guidance)

100% Performance Bond and 100% Payment Bond (Recommended)
Historical and Archaeological [30.600(a)] (EPA Guidance)

Payment Provisions (Recommended)

Green Project Reserve Determination and cost breakdown on Bid Form
Principal Forgiveness Determination

If Arbitration is included in the specifications, KDHE recommends
disputes proceed to binding arbitration only by Mutual Consent.
(Recommended)

State and Local Laws, Ordinances, and Restrictions

Storm water NPDES permit

KDHE SRF Construction Contract Provisions should be included in the
specs which addresses many of the above requirements, but not all.



Appendix F-2
March 21, 2011
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STATE REVOLVING FUND PROJECTS

SPECIFICATION REVIEW GUIDANCE CHECKLIST

EQUIPMENT, CONTRACTS OR SMALL PURCHASES OF LESS THAN $200,000

(B)
(©)

(D)
(E)
(F)
(G)

(H)

Project Name

Project No.

Reviewer

Date

Nondiscrimination in Advertisement (E.O. 11246)

Anti-Discrimination Provisions and Certification Form (K.S.A. 44-1001 et.
seq., and K.S.A. 44-1111 et. seq.)

Certification of Non-Segregated Facilities (P.L. 88-352)

Equal Employment Opportunity

Disadvantaged Business Enterprise Participation (EPA Regulation Part 33)
Suspension and Debarment (Part 32) EPA Regulations (EPA Guidance)

Davis-Bacon Prevailing Wages. Davis-Bacon Wage Requirements — In
accordance with the EPA Guidance Memorandum “Application of Davis-
Bacon Act Wage Requirements to Fiscal Year 2010 Clean Water State
Revolving Fund and Drinking Water State Revolving Fund Assistance
Agreements” dated November 30, 2009, the Contract Documents must
provide that all laborers and mechanics employed by contractors and sub
contractors on projects funded directly by or assisted in whole or in part by
and through this loan agreement shall be paid wages at rates not less than
those prevailing on projects of a character similar in the locality as determined
by the Secretary of Labor in accordance with subchapter IV of chapter31 of
title 40, United States Code. The Contract Documents must include 29 CFR
Part 5.5(a). When the project is advertised for bid there must be a section in
the contract documents that lists the required wage rates for workers.

Davis/Bacon applies to any construction contract with $2000 of labor costs
or more. Davis/Bacon does not apply to equipment purchase contracts or
construction contracts with less than $2000 of labor costs.
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Anti-Lobbying Act Certification

Award of contract (Policy)

Definite delivery time (Policy)

Right of Entry - EPA and KDHE (EPA Guidance)

Payment Provisions (Policy)

Green Project Reserve Determination and cost breakdown on Bid Form
Principal Forgiveness Determination

State & Local Laws, Ordinances, and Restrictions

Storm Water NPDES permit
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DESCRIPTION OF SRF PROJECT CONSTRUCTION CONTRACT ASSURANCES (V-4 + D/B)
For Projects that are funded between October 30, 2009 and September 30, 2010 by the KWPCRF

A. Advertising Time - KDHE policy recommends the invitation for bids be publicly
advertised and bids shall be solicited from an adequate number of known suppliers, providing
them sufficient time prior to the date set for opening of bids. Projects should be advertised for
bids at least 30 days prior to bid opening. To allow ample time for bidders to comply with
minority business enterprise requirements, it is suggested a period longer than 30 days be
considered.

B. Nondiscrimination in Advertisement - The KDHE SRF program requires the following
paragraph be contained in the “Advertisement for Bids” for this project:

Nondiscrimination in Employment

“Bidders on this work will be required to comply with the presidents Executive Order
No. 11246 as amended. Requirements for bidders and contractors under this order are
explained in the specifications.”

C. Anti-Discrimination - The KDHE SRF Program requires the following clause be
contained in the “Information to Bidders” for this project:

“Bidders on this work, including sub-contractors or vendors, will be required to comply
with the Kansas Act Against Discrimination (K.S.A. 44-1001 et. seq.) and the Kansas
Age Discrimination in Employment Act (K.S.A. 44-1111 et. seq.)”.

The enclosed “Contract Provisions of Kansas Statute Annotated (K.S.A.) 44-1030 Kansas Act
Against Discrimination” information sheet and the “State of Kansas Act Against Discrimination
Contract Provisions” certification form must be included in the contract documents. The subject
form must be executed, a copy retained for your files and a copy submitted to KDHE prior to
approval for contract award. The certification form should be included as part of the
contractor’s bid submittal.

D. Certification of Non-Segregated Facilities - EPA procedures to implement Executive
Order 11246 (Equal Opportunity Clause) require the “Certification of Nonsegregated Facilities”
form be included in the specifications and submitted with the bid documents

E. Equal Employment Opportunity- Section 202 of Executive Order 11246 must be included
in the contracts and subcontracts for all construction contracts exceeding $10,000.

F. Disadvantaged Business Enterprise Participation- The Federal SRF program requires the
following documents be included in the contract documents: Participation By Disadvantaged
Business Enterprises Information Sheet (Appendix E-1), EPA form 6100-2 (Subcontractor
Participation Form), EPA form 6100-3 (DBE Subcontractor Performance Form), and EPA Form
6100-4 (DBE Subcontractor Utilization Form). All bidders must be required to submit EPA
form 6100-3, EPA form 6100-4, and proof of demonstration of compliance with Good Faith
Efforts with bids.
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G. Debarred or Suspended Contractors- Bid advertisements must include the following
statement:

“Bidders must fully comply with Subpart C of 40 CFR Part 32 entitled Responsibilities of
Participants Regarding Transactions. Contractors, subcontractors, or suppliers that
appear on the Excluded Parties List System at www.epls.gov are not eligible for award of
any contracts funded by the KDHE SRF Loan Fund.”

Subpart C of 2 CFR part 180 must be included as part of the contract documents. EPA Form
5700-49 must be included as part of the contract documents and submitted with the bid
documents.

H. Davis/Bacon Prevailing Wages - Davis-Bacon Wage Requirements — In accordance with
the EPA Guidance Memorandum “Application of Davis-Bacon Act Wage Requirements to
Fiscal Year 2010 Clean Water State Revolving Fund and Drinking Water State Revolving Fund
Assistance Agreements” dated November 30, 2009, the Contract Documents must provide that
all laborers and mechanics employed by contractors and sub contractors on projects funded
directly by or assisted in whole or in part by and through this loan agreement shall be paid wages
at rates not less than those prevailing on projects of a character similar in the locality as
determined by the Secretary of Labor in accordance with subchapter IV of chapter31 of title 40,
United States Code. The Contract Documents must include 29 CFR Part 5.5(a). When the
project is advertised for bid there must be a section in the contract documents that lists the
required wage rates for workers.

L. Anti-Lobbying Act - The Contract Documents must include the Anti-Lobbying
Certification form, which must be completed and returned with the bid form.

J. Bid Bond - KDHE recommends if the contract price is expected to exceed $100,000, each
bidder furnish a bid guarantee equivalent to 5 per cent of the bid. Contracts less than $100,000
are subject to State and local requirements relating to bid guarantee.

K. Award of Contract - KDHE Policy requires the proposal fully explain the basis for
determining the low bidder and include a statement that the contract will be awarded to the
lowest responsive, responsible bidder.

L. Completion Time - KDHE Policy suggests the specifications contain a provision for the
maximum calendar or work days allowed for completion of the project.

M. Right of Entry - The Federal SRF program requires that right of entry to the project site
be provided for representatives of the Kansas Department of Health and Environment, so they
may have access to the work wherever it is in preparation or progress. A paragraph
approximately as follows must be included in the specifications:

The successful bidder shall secure the right of entry to the project site for representatives
of the Kansas Department of Health and Environment, so they may have access to the
work whenever it is in preparation or progress and also to any books, documents, papers
and records of the Contractor which are directly pertinent to that specific contract for the
purpose of making audit, examinations, excerpts and transcriptions. Proper facilities and
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safe conditions must be provided for access and inspections, including advice regarding
site safety procedures and programs to allow compliance.

N.O. One Hundred Percent Performance and Payment Bonds - KDHE Policy suggests separate
performance and payment bonds, each in the amount of 100 percent of the contract price, be
required on construction contracts of $100,000 or more. Use of the loan recipient’s own bonding
policies and requirements may be utilized but are subject to review and approval by KDHE.

P. Historical and Archeological - The Federal SRF program requires that a paragraph
approximately as follows be included in the specifications:

If during the course of construction evidence of deposits of historical or archeological
interest is found, the contractor shall cease operations affecting the find and shall notify
the owner who shall notify the Kansas Department of Health and Environment and the
Executive Director, Kansas State Historical Society, 6425 SW 6 Street, Topeka, Kansas
66615. No further disturbance of the deposits shall ensue until the contractor has been
notified by the owner that he may proceed. The owner will issue a notice to proceed only
after the State official has surveyed the find and made a determination to Kansas
Department of Health and Environment and the owner. Compensation to the contractor,
if any, for lost time or changes in construction to avoid the find, shall be determined in
accordance with changed conditions or change order provisions of the specifications.

Q. Payment Provisions - The KDHE SRF program demands prompt progress payments be
made by the Recipient to contractors. Adequate provisions for such payments must be included
in the specifications. Delays in payment to contractors for SRF-funded portions of the project
may result in monetary penalty to the Recipient due to the “Rebate” requirements of Federal tax
law.

R. Green Project Reserve Determination and Cost Break Out on Bid Form — A project
design may meet the definition of a “Green Project Reserve” design as defined by EPA in the
guidance memorandum “Procedures for Implementing Certain Provisions of the Fiscal Year
2010 Appropriation Affecting the Clean Water and Safe Drinking Water State Revolving Fund
Programs” dated April 21, 2010, Attachment 2 “2010 Clean Water and Drinking Water State
Revolving Fund 20% Green Project Reserve: Guidance for Determining Project Eligibility”.
KDHE policy is to provide an increased amount of “principal forgiveness” in the KWPCRF 2010
loans for the “green design” components of the project, based on actual bid costs. Therefore, the
Bid Form will need to break out the “green design” components and provide a construction cost
for those components.

S. Principal Forgiveness Determination — A project design and/or cost may meet the
definition of the “affordability criteria” as presented by EPA in the guidance memorandum
“Procedures for Implementing Certain Provisions of the Fiscal Year 2010 Appropriation
Affecting the Clean Water and Safe Drinking Water State Revolving Fund Programs” dated
April 21, 2010, and affordability criteria as developed by KDHE. Any affordability criteria
determination and subsequent principal forgiveness will be presented in a formal letter to the
loan applicant.
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T. If Arbitration is included in the specifications, KDHE recommends disputes proceed to
binding arbitration only by Mutual Consent.

U. State and Local Laws, Ordinances, and Restrictions - The contract documents and
specifications must be in compliance with all State and Local laws, ordinances, and restrictions.

V. NPDES General Permit Coverage for Discharges of Stormwater Runoff from
Construction Activities - The owner or successful bidder must obtain, prior to construction,
permit coverage from KDHE to discharge stormwater runoff associated with construction
activity for most any project which disturbs one acre or more of soils. A Notice of Intent form
(NOI) must be submitted to KDHE 60 days before the start of construction and a permit
determination from KDHE must be made before construction can begin. The Kansas
construction stormwater general permit, a Notice of Intent (application form), a frequently asked
questions file, and supplemental materials are available on-line on the KDHE Stormwater Web
Page at www.kdhe.state.ks.us/stormwater.
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Quick Reference Review Checklist

Documents that must be submitted with bids

Form Name Page #

1 | Certification of Non Segregated Facilities 1

2 | Kansas Act Against Discrimination Contract Provisions 4

3 | Demonstration of Compliance with DBE Good Faith Efforts Worksheet (or equivalent) | 14

4 | EPA Form 6100-3 (DBE Subcontractor Performance Form) 15

5 | EPA Form 6100-4 (DBE Subcontractor Utilization Form) 16

6 | Anti Lobbying Certification Form 17

7 | EPA Form 5700-49 (Suspension and Debarment)

Clauses that must be included in the Advertisement for Bid
Bidders on this work will be required to comply with the presidents Executive Order No. 11246 as
amended. Requirements for bidders and contractors under this order are explained in the
specifications.
Bidders must fully comply with Subpart C of 40 CFR Part 32 entitled Responsibilities of Participants
Regarding Transactions. Contractors, subcontractors, or suppliers that appear on the Excluded Parties
List System at www.epls.gov are not eligible for award of any contracts funded by the Kansas Public
Water Supply Loan Fund.
Clauses that must be included in the Information for Bidders Section

Bidders on this work, including sub-contractors or vendors, will be required to comply with the

Kansas Act Against Discrimination (K.S.A. 44-1001 et. seq.) and the Kansas Age Discrimination in

Employment Act (K.S.A. 44-1111 et. seq.)

Other Items

Is the Correct Wage Rate Determination from the U.S. Department of Labor included in the Contract
Documents?

Is there a requirement for a 5% bid bond?

Does the Info for Bidders explain the basis for determining the successful bidder and that the
successful bidder is defined as the lowest, responsive, responsible bidder?

Does the Contract contain a provision for the maximum calendar or work days allowed for completion
of the project?

Does the Contract require 100% Performance and Payment Bonds?

Does the Contract include provisions for prompt payment to the Contractor?
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If the Contract includes Arbitration, is it binding only by Mutual Consent?

Is the KDHE SRF Contract Provisions Section defined as part of the Contract Documents in the
Agreement?

Is the correct for of Bid Form included, as approved by KDHE showing the breakout of costs
qualifying for the Green Project Reserve and/or the principal forgiveness for the loan?



Appendix F-3

KDHE SRF CONSTRUCTION
CONTRACT PROVISIONS



U.S. ENVIRONMENTAL PROTECTION AGENCY
OFFICE OF POLICY AND MANAGEMENT

CERTIFICATION OF NONSEGREGATED FACILITIES

(Applicable to federally assisted construction contracts and related subcontracts exceeding $10,000
which are not exempt from the Equal Opportunity clause.)

The federally assisted construction contractor certifies that he does not maintain or provide
for his employees any segregated facilities at any of his establishments, and that he does not permit
his employees to perform their services at any location, under his control, where segregated
facilities are maintained. The federally assisted construction contractor certifies further that he will
not maintain or provide for his employees any segregated facilities at any of his establishments, and
that he will not permit his employees to perform their services at any location, under his control,
where segregated facilities are maintained. The federally assisted construction contractor agrees that
a breach of this certification is a violation of the Equal Opportunity clause in this contract. As used
in this certification, the term "segregated facilities" means any waiting rooms, work areas, rest
rooms and wash rooms, restaurants and other eating areas, time clocks, locker rooms and other
storage or dressing areas, parking lots, drinking fountains, recreation or entertainment areas,
transportation, and housing facilities provided for employees which are segregated by explicit
directive or are in fact segregated on the basis of race, creed, color, or national origin, because of
habit, local custom, or otherwise. The federally assisted construction contractor agrees that (except
where he has obtained identical certifications from proposed subcontractors for specific time
periods) he will obtain identical certifications from proposed subcontractors prior to the award of
subcontracts exceeding $10,000 which are not exempt from the provisions of the Equal Opportunity
clause, and that he will retain such certifications in his files.

Signature

Date

Name and Title of Signer (Please Type)

Firm Name

NOTE: The penalty for making false statements in offers is prescribed in 18 U.S.C. 1001.

KDHE SRF CONRACT PROVISIONS (March 21, 2011) PAGE 1



KDHE SRF LOAN FUND

Executive Order 11246 (Contracts/subcontracts above $10,000)

(a) Section 202 Equal Opportunity Clause. During the performance of this contract, the Contractor
agrees as follows:

(1) The Contractor will not discriminate against any employee or applicant for employment
because of race, color, religion, sex or national origin. The Contractor will take affirmative action to ensure
that applicants are employed, and that employees are treated during employment, without regard to their
race, color, religion, sex or national origin. Such action shall include, but not be limited to the following:
employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination,
rates of pay or other forms of compensation; and selection for training, including apprenticeship. The
Contractor agrees to post in conspicuous places, available to employees and applicants for employment,
notices to be provided setting forth the provisions of this nondiscrimination clause.

(2) The Contractor will, in all solicitations or advertisement for employees placed by or
behalf of the Contractor, state that all qualified applicants will receive consideration without regard to race,
color, religion, sex or national origin.

(3) The Contractor will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice to be provided by the
Contract Compliance Officer advising the said labor union or workers' representatives of the contractor's
commitment under this section, and shall post copies of the notice in conspicuous places available to
employees and applicants for employment.

(4) The Contractor will comply with all provisions of Executive Order 11246 of September
24, 1965, and of the rules, regulations and relevant orders of the Secretary of Labor.

(5) The Contractor will furnish all information and reports required by Executive Order
11246 of September 24, 1965, and by rules, regulations and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records and accounts by the Department and the Secretary of
Labor for purposes of investigation to as certain compliance with such rules, regulations and others.

(6) In the event of the Contractor's noncompliance with the nondiscrimination clauses of
this contract or with any of the said rules, regulations or orders, this contract may be canceled, terminated or
suspended in whole or in part and the contractor may be declared ineligible for further Government contracts
in accordance with procedures authorized in Executive Order 11246 of September 24, 1965, or by rule,
regulations or order of the Secretary of Labor, or as otherwise provided by law.

(7) The Contractor will include the provisions of the sentence immediately preceding
paragraph 1, and the provisions of paragraphs 1 through 7 in every subcontract or purchase order unless
exempted by the rules, regulations or orders of the Secretary of Labor issued pursuant to Section 204 of
Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon each
Subcontractor or Vendor. The Contractor will take such action with respect to any subcontract or purchase
order as the Department may direct as a means of enforcing such provisions, including sanctions for
noncompliance. Provided, however, that in the event a Contractor becomes involved in, or is threatened with,
litigation with a Subcontractor or Vendor as a result of such direction by the Department, the Contractor may
request the United States to enter into such litigation to protect the interest of the United States.

KDHE SRF CONRACT PROVISIONS (March 21, 2011) PAGE 2



KANSAS ACT AGAINST DISCRIMINATION

CONTRACT PROVISIONS OF KANSAS STATUTES ANNOTATED
(K.S.A.) 44-1030 — State and Local Government contracts; Mandatory Provisions

(a) Except as provided by subsection (c), every contractor for or on behalf of the State and any county or
municipality or other political subdivision of the State, or any agency of or authority created by any of the
foregoing, for the construction, alteration, or repair of any public building or public work or for the
acquisition of materials, equipment, supplies, or services shall contain provisions by which the contractor
agrees that:

(D) The contractor shall observe the provisions of the Kansas Act Against Discrimination and
shall not discriminate against any person in the performance of work under the present
contract because of race, religion, color, sex, disability, national origin, or ancestry;

2) In all solicitations or advertisements for employees, the contractor shall include the phrase
“equal opportunity employer” or a similar phrase to be approved by the Commission;

3) If the contractor fails to comply with the manner in which the contractor reports to the
Commission in accordance with the provisions of K.S.A.44-1031 and amendments thereto,
the contractor shall be deemed to have breached the present contract and it may be cancelled,
terminated, or suspended, in whole or in part, by the contracting agency;

@) If the contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the contractor shall be
deemed to have breached the present contract and it may be cancelled, terminated or
suspended, in whole, or in part, by the contracting agency;

®)] The contractor shall include the provisions of subsections (a)(1) through (4) in every
subcontract or purchase order so that such provisions will be binding upon such
subcontractor or vendor.

(b) The Kansas Human Rights Commission shall not be prevented hereby from
requiring reports of contractors found to be not in compliance with the Kansas Act
Against Discrimination.

(©) The provisions of this section shall not apply to a contract entered into by a
contractor:
(D Who employs fewer than four employees during the term of such contract;
or
2) Whose contracts with the governmental entity letting such contract
cumulatively total $5,000 or less during the fiscal year of such governmental
entity.
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STATE OF KANSAS
ACT AGAINST DISCRIMINATION
CONTRACT PROVISION CERTIFICATION FORM

During the performance of this contract, the contractor agrees as follows:

(1)

2

)

4)

)

The contractor shall observe the provisions of the Kansas Act Against Discrimination and
shall not discriminate against any person in the performance of work under the present
contract because of race, religion, color, sex, disability, national origin, or ancestry;

In all solicitations or advertisements for employees, the contractor shall include the phrase
“equal opportunity employer” or a similar phrase to be approved by the Commission;

If the contractor fails to comply with the manner in which the contractor reports to the
Commission in accordance with the provisions of K.S.A.44-1031 and amendments thereto,
the contractor shall be deemed to have breached the present contract and it may be cancelled,
terminated, or suspended, in whole or in part, by the contracting agency;

If the contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the contractor shall be
deemed to have breached the present contract and it may be cancelled, terminated or
suspended, in whole, or in part, by the contracting agency;

The contractor shall include the provisions of (1) through (4) in every applicable subcontract
or purchase order so that such provisions will be binding upon such subcontractor or vendor.

PROJECT/CONTRACT NAME AND NO.

CONTRACTOR’S

MUNICIPALITY SIGNATURE
TITLE
KDHE PROJECT NO.
DATE
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Additional Clauses to be included in the Contract Documents
Contract Provisions for right of entry by KDHE

The Contractor shall secure the right of entry to the project site for representatives of the Kansas Department
of Health and Environment, so they may have access to the work whenever it is in preparation or progress
and also to any books, documents, papers and records of the Contractor which are directly pertinent to that
specific contract for the purpose of making audit, examinations, excerpts and transcriptions. Proper facilities
and safe conditions must be provided for access and inspections, including advice regarding site safety
procedures and programs to allow compliance.

Contract Provisions for Historical and Archeological Deposits

If during the course of construction evidence of deposits of historical or archeological interest is found, the
contractor shall cease operations affecting the find and shall notify the owner who shall notify the Kansas
Department of Health and Environment and the Executive Director, Kansas State Historical Society, 6425
SW 6™ Street, Topeka, Kansas 66615. No further disturbance of the deposits shall ensue until the contractor
has been notified by the owner that he may proceed. The owner will issue a notice to proceed only after the
State official has surveyed the find and made a determination to Kansas Department of Health and
Environment and the owner. Compensation to the contractor, if any, for lost time or changes in construction
to avoid the find, shall be determined in accordance with changed conditions or change order provisions of
the specifications.

Contract Provisions for NPDES General Permit Coverage for Discharges of Stormwater Runoff from
Construction Activities

The owner or Contractor must obtain, prior to construction, permit coverage from KDHE to discharge
stormwater runoff associated with construction activity for most any project which disturbs one acre or more
of soils. A Notice of Intent form (NOI) must be submitted to KDHE 60 days before the start of construction
and a permit determination from KDHE must be made before construction can begin. The Kansas
construction stormwater general permit, a Notice of Intent (application form), a frequently asked questions
file, and supplemental materials are available on-line on the KDHE Stormwater Web Page at
www.kdhe.state.ks.us/stormwater.

Contract Provisions for Restrictions on Lobbying

The Contractor agrees to comply with Title 40 CRF Part 34, New Restrictions on Lobbying. A Certification
form must be submitted with the bid documents.

Contract Provisions for the Trafficking Victims Protection Act of 2000

The contractor, its employees, sub-contractors, and sub-contractor’s employees under any KWPCRF Loan
Agreement, may not engage in severe forms of trafficking in persons during the period of time that the award
is in effect; procure a commercial sex act during the period of time that the award is in effect; or use forced
labor in the performance of the contract or subcontracts under the award.

Contract Provisions for Suspension and Debarment

The contractor certifies that it is not suspended or debarred from participating in federal assistance and
benefit programs and further agrees to fully comply with Subpart C of 40 CFR Part 32, entitled
“Responsibilities of Participants Regarding Transactions.” The contractor must ensure that any lower tier
covered transaction, as described in Subpart B of 40 CFR Part 32, entitled “Covered Transactions,” includes
a term or condition requiring compliance with Subpart C. A certification form must be submitted with
bid documents.
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EPA Debarment and Suspension Regulations

'Enyironmenidl Protection Agency

you will know Cha
transaction because BPE agency regula-
tions governing
appropriate age
eriext higher tier Wi enters

Ml tell

cable portions of this part.

Subpart C—Responsibilifies of Par-
ficipants Regarding Trans-
actions

DOING BUSINESS WITH OTHER PERSONS

§82.300 What must I do before I enter
info a covered transaction with an-
other person at the next lower tier?

When you enter into a covered trans-
action with another person at the next
lower tier, you must verify that the
person with whom you intend to do
business is not excluded or disqualified.
You do this by;

(a) Checking the EPLS; or

(b) Collecting a certification from
that person if allowed by this rule; or

() Adding a clause or condition to
the covered transaction with that per-
son.

§32.205 May I enter into a covered
transaction with an excluded or dis-
qualified person?

fa) You as a participant may not
enter into a covered transaction with
an excluded person, unless the EPA
grants an exception under §32.120.

{b} You may not enter into any trans-
action with a person who is disqualified
from that transaction, unless you have
obtained an exception under the dis-
qualifying statute, Executive order, or
regulation.

§32.810 What must I do if a Federal
agency excludes a person with
whom I am already doing business
in a covered transaction?

{a) You as a participant may con-
tinue covered transactions with an ex-
cluded person if the transactions were
in existence when the agency excluded
the person. However, you are not re-
quired to continue the t{ransactions,

Subpart C
Page 1 of 4

§32.325

* and you may consider termination.

You should make a decision about
whether to terminate and the type of
termination action, if any, only after a
thorough review to ensure that the ac-
tion is proper and appropriate.

(b} You may not renew or extend cov-
ered transactions (other than no-cost
time extensions) with any excluded
person, unless the EPA grants an ex-
ception under §32.120.

$32.315 May I use the services of an
excluded person as a principal
under a covered transaction?

() You as a participant may con-
tinue to use the services of an excluded
person as a principal under a covered
transaction if you were using the serv-
ices of that person in the transaction
before the person was excluded. How-
ever, you are not required to continue
using that person's services as a prin-
cipal. You should make a decision
about whether to discontinue that per-
son’s services only after a thorough re-
view to ensure that the action is proper

‘and appropriate.

(b) You may not begin to use the
services of an excluded person as a
principal under a covered transaction
unless the EPA grants an exception
under §32.120.

§32.320 Must I verify that principals
of my covered transactions are eli-
gible to participate?

Yes, you as a participant are respon-
sible for determining whether any of
your principals of your covered trans-
actions is excluded or disqualified from
participating in the transaction. You
may decide the method and frequency
by which you do sc. You may, but you
are not reqguired to, check the EPLS.

§32.32b What happens ¥ I do business
with an excluded person in a cov-
ered transaction?

If as a participant you knowingly do
business with an exchuded person, we
may disallow costs, annul or terminate
the transaction, issue a stop work
order, debar or suspend you, or take
other remedies as appropriate.

417
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EPA Debarment and Suspension Regulations

§32.330

$32.230 What requirements must I
pass down to persons at lower tiers
with whom I intend to do business?

Before entering into a covered trans-
action with a participant at the next
lower tier, you must require that par-
ticipant to— -

(a) Comply with this subpart as a
condition of participation in the trans-
action. You may do so using any meth-
od(s), unless §32.446 requires you to use
specific methods.

(b) Pass the requirement to comply
with this subpart to each person with
whom the participant enters into a
covered transaction at the next lower
tier.

DISCLOSING INFORMATION—PRIMARY
TIER PARTICIPANTS

§32.335 What information must I pro-
vide before entering into a covered
trausaction with the EPA?

Before you enter into a covered
transaction at the primary tier, you as
the participant must notify the EPA
office that is entering into the trans-
action with you, if you know that you
or any of the principals for that cov-
ered transaction:

(8) Are presently excluded or dis-
qualified;

{b} Have been convicted within the
preceding three years of any of the of-
fenses listed in §32.800(a) or had a civil
judgment rendered against you for one
of those offenses within that time pe-
riod;

() Are presently indicted for or oth-
erwise criminally or civilly charged by
a governmental entity (Federal, State
or local) with commission of any of the
offenses listed in §32.300(a); or

(@) Have had one or more public
transactions (Federal, State, or local)
terminated within the preceding three
years for cause or default,

§82.340 If 1 disclose unfavorable infor-
mation required under §32.335, will
I be prevented from participating
in the transaction?

As a primary tier participant, your
disclosure of unfavorable information
about yourself or a principal under
§32.235 will not necessarily cause us to
deny your participation in the covered
transaction. We will consider the infor-
mation when we determine whether to

Subpart C
Page 2 of 4

40 CFR Ch. | (7-1-06 Edifion)

enter into the covered transaction. We
also will consider any additional infor-
mation or explanation that you elect
to submit with the disclosed informa-
tion.

§32.345 What happens if I fail to dis-
close information reguired under
§32.3357

If we later determine that you failed
to disclose information under §32.335
that you knew at the time you entered
into the covered transaction, we may-—

(a) Terminate the transaction for
material failure to comply with the
terms and conditions of the trans-
action; or

(b} Pursue any other available rem-
edies, including suspension and debar-
ment.

§32.350 What must I do if I learn of in-
formation reguired under §32.335
after entering into a covered trans-
action with the EPA?

At any time after you enter into a
covered transaction, you must give im-
mediate written notice to the EPA of-
fice with which you entered into the
transaction if you learn either that—

(a) You failed to disclose information
earlier, as required by §32.335; or

(b} Due to changed circumstances,
you or any of the principals for the
transaction now meet any of the cri-
teria in §32,335.

DISCLOSING INFORMATION—LOWER TIER
PARTICIPANTS

$32,355 What information must I pro-

" vide to a higher tier participant be-

fore entering into a covered trans-
action with that participant?

Before you enter into a covered
transaction with a person at the next
higher tier, you as a lower tier partici-
pant must notify that person if you
know that you or any of the principals
are presently excluded or disqualified.

§32.360 What happens if I fail to dis-
close the information required
under § 32.3657

If we later determine that you failed
to tell the person at the higher tier
that you were excluded or disqualified
at the time you entered into the cov-
ered transaction with that person, we

418
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EPA Debarment and Suspension Regulations

Environmental Protection Agency

may pursue any available remedies, in-
cluding suspension and debarment.

§32.865 What must I do if I Jearn of in-
formation required under §32.355
after entering infto a covered trans-
action with a higher tier partici-
pani?

At any time after you enter into a
iower tier covered transaction with a
person at a higher tier, you must pro-
vide immediate written notice to that
person if you learn either that.-

{a) You falled to disclose information
earlier, as required by §32.335; or

{b} Due to changed circumstances,
vou or any of the principals for the
transaction now meet any of the cri-
teria in §32.355.

{ubpart D—Responsibilities of EPA
Officials Regarding Tronsaciiogs

MO0 May I enter into a trans: tion
with an excluded or disquAlified

an exceptipn under §32.120. §

{t) You may not enter injfo any trans-
action with % person who j5 disquatified
from that trynsaction, ynless you ob-
tain a walver\or excepfion under the
statute, Execudjve ordgr, or regulation
that is the bask for fhe person's dis-
qualification. 4

§32.405 May I ex
transaction wifh, a participant if a
principal of {he\transaction is ex-
cluded?

As an agencyf officidy, you may not
enter into a cgvered trajsaction with a
participant ; you kno
cipal of the gransaction is

er into a covered

that a prin-
xcluded, un-

less you gbtain an exceltion under
§32.120. /
532,410 May I approve a paiticipant's

use of the services of an gxcluded

pexrSon?
Aftdr entering into a covered rans-
with a participant, you as an
agepicy official may not approve a yar-
Apant’s use of an excluded persom\as
a principal under that transaction, ux-
éss you obtain an exception unde

Subpart C
Page 3 of 4

§32.425

$32.415 What must I do if a Federa
agency excludes the participant o
a principal after I enter into a cop-
ered transaction?

(a\ You as an agency official mfay
contithue covered transactions withf an
excluded person, or under which arf ex-
cluded\ person is a principal, iff the
transadrions were in existence jwhen
the perjon was excluded. You are not
required\to continue the transgctions,
however \and you may considef termi-
nation. You should make a fdecision
about whdther to terminatefand the
type of terfpination action, iffany, only
after a thofpugh review to ghsure that
the action is\proper. j

(b) You may not renew orfextend cov-
ered transactjons (other fhan no-cost
time extensidps) with gny excluded
person, or unddy which arf excluded per-
son is a principkl, unlesg you obtain an
exception under¥§32.120.

§32.420 May I dpprope a transaction
with an exclided or disgualified
person at a lower gier?

If a transaction affa lower tier is sub-
ject to your approvi], you as an agency
official may not approve—

{a} A covered transaction with a per-
son who is currghtly\excluded, unless
vou obtain an egceptign under §32.120;
or

(b) A transaction with a person who
is disqualifiedf from thdf transaction,
unless you objain a waivey or exception
under the stgtute, Execulive order, or
regulation that is the basi§ for the per-
son’s disquagllification.

§32.425 hen do I check o see if a
persodl is excluded or disqualified?

As anf agency official, ypu must
check t¢ see if a person is exdluded or
disqualffied before you—

(a) Emter into a primary tier tovered
transgction;

(b) fApprove a principal in a prigmary
tier fovered transaction;

(g} Approve a lower tier participant if
aggncy approval of the lower tier ‘par-
tidipant is required; or

{d) Approve a principal in connection

ith a lower tier transaction if agenty
approval of the principal is required. ¥

419
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EPA Debarment and Suspension Regulations
Subpart C
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2 Waste Water Project Number
LY 4
C20

United States Environmental Protection Agency
Washington, DC 20460

Certification Regarding
Debarment, Suspension, and Other Responsibility Matters

The prospective participant certifies to the best of its knowledge and belief that it and its principals:

@)

(b)

(©)

(d)

Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
covered transactions by any Federal department or agency.

Have not within a three year period preceding this proposal been convicted of or had a civil judgement rendered
against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) transaction or contract under a public transaction; violation of Federal or
State antitrust statutes or commission of embezzlement, theft, forgery, falsification or destruction of records, making
false statements, or receiving stolen property;

Are not presently indicted for or otherwise criminally or civilly charged by a government entity (Federal, State, or local)
with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and

Have not within a three-year period preceding this application/proposal had one or more public transactions (Federal,
State, or local) terminated for cause or default.

I understand that a false statement on this certification may be grounds for rejection of this proposal or termination of the
award. In addition, under 18 USC Sec. 1001, a false statement may result in a fine of up to $10,000 or imprisonment for
up to 5 years, or both.

Typed Name & Title of Authorized Representative

Signature of Authorized Representative Date

|:| | am unable to certify to the above statements. My explanation is attached.

EPA Form 5700-49 (11-88)

This form has been adopted for use as a Kansas Water Pollution Control Revolving Fund document
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KANSAS

DEPARTMENT OF HEALTH & ENVIRONMENT
DIVISION OF ENVIRONMENT
BUREAU OF WATER

KANSAS PUBLIC WATER SUPPLY LOAN FUND
KANSAS WATER POLLUTION CONTROL REVLOVING LOAN FUND

Participation By Disadvantaged Business Enterprises Information Sheet

As a recipient of EPA SRF Capitalization Grants, the Kansas Department of Health and Environment
(KDHE) is required by 40 CFR Part 33 to seek and is encouraged to utilize small, minority, and
women-owned businesses in procurement under loan agreements associated with those grants .
Because this project will receive funding, at least in part, from KDHE through a Kansas Public Water
supply Loan Fund (KPWSLF) or a Kansas Water Pollution Control Revolving Loan Fund
(KWPCRLF) loan agreement, those requirements are applicable to the loan recipient (municipality),
engineering firm responsible for construction phase services, and prime contractor.

This information sheet explains requirements of the KPWSLF and KWPCRLF for Disadvantaged
Business Enterprises (DBE) utilization. A copy of this Information Sheet must be included within
engineering contracts for construction phase services and must be included within the contract
documents of construction specifications.

Definitions

Disadvantaged Business Enterprise - entities owned and/or controlled by socially and economically
disadvantaged individuals (as described in 42 USC 7601 and 42 USC 4370d - which includes
Women’s Business Enterprises (WBE) and Minority Business Enterprises (MBE) as defined in this
information sheet); a Small Business Enterprise (SBE); a Small Business in Rural Area (SBRA); a
Labor Surplus Area Firm (LSAF); or a Historically Underutilized Business (HUB) Zone Small
Business Concern or a concern under a successor program.

Socially disadvantaged individual — individuals who have been subjected to racial or ethnic prejudice
or cultural bias because of their identity as a member of a group without regard to their individual
qualities, and are further defined as:

Black Americans Asian Pacific Americans Indian Tribes
Hispanic Americans Native Hawaiian Organizations Women
Native Americans Historically Black Colleges and Universities

Economically disadvantaged individual - those socially disadvantaged individuals whose ability to
compete in the free enterprise system has been impaired due to diminished capital or credit
opportunities, as compared to others in the same business area who are not socially disadvantaged.

Women’s Business Enterprise (WBE) — a business concern which is at least 51% owned or controlled
by women for purposes of 42 USC 7601 of 42 USC 4370d.

Minority Business Enterprises (MBE) - a Disadvantaged Business Enterprise other than a SBE, SBRA,
LSAF, or WBE.
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KDHE Implementation Requirements for DBE Procurement Opportunities

KDHE has an objective of using an amount equal to 4.1% of the capitalization grant as awarded by
EPA to KDHE, for construction procurement performed by MBE entities and 6.9% of the
capitalization grant for WBE entities. This is referred to as a fair share objective. The loan recipient
(municipality), engineering firm responsible for construction phase services, and prime contractor are
required to adopt this same fair share objective. The fair share objective is not a quota and EPA cannot
penalize KDHE, the loan recipient, engineering firm, or the prime contractor for not meeting MBE or
WBE participation objectives.

The prime contractor and consulting engineer responsible for construction phase services are
required to make the good faith efforts and apply the administrative requirements listed below
for any subcontracts.

Good Faith Efforts

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable
through outreach and recruitment activities.

This step may include sending letters or making other personal contacts with DBEs. DBEs
should be contacted when other potential subcontractors/suppliers are contacted, within
reasonable time (i.e. minimum of fifteen days) prior to bid submission or closing date for
receipt of initial offers. Those letters or other contacts should communicate the following:

ii.

iil.

1v.

Specific description of the work to be subcontracted or supplies to be purchased;

How and where to obtain a copy of plans and specifications or other detailed
information needed to prepare a detailed price quotation;

Date the quotation is due to the prime contractor;
Name, address, and phone number of the person in the prime contractor’s firm whom

the prospective DBE subcontractor/supplier should contact for additional
information.

2. Make information on forthcoming opportunities available to DBEs and arrange time frames
for contracts and establish delivery schedules, where the requirements permit, in a way that
encourages and facilitates participation by DBEs in the competitive process. This includes,
whenever possible, posting solicitations for bids or proposals for a minimum of 30 calendar
days before the bid or proposal closing date.

3. Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs.

4. Encourage contracting with a consortium of DBEs when a contract is too large for one of
these firms to handle individually.

5. Use the services and assistance of the SBA and the Minority Business Development Agency
of the Department of Commerce.
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Administrative Requirements

The prime contractor/engineering firm responsible for construction phase services:

1.

Must pay its subcontractor for satisfactory performance not more than 30 days from the
prime contractor’s receipt of payment.

Must notify KDHE in writing prior to termination of a DBE subcontractor for convenience.

Must employ the good faith efforts when soliciting a replacement subcontractor, if the
original subcontractor fails to complete work for any reason.

Shall provide EPA Form 6100-2—DBE Program Subcontractor Participation Form to all of
its DBE subcontractors. Subcontractors can submit this form to KDHE if there are any
concerns regarding the project.

Must have its DBE subcontractors complete EPA Form 6100-3—DBE Program
Subcontractor Performance Form, and submit it with the bid or proposal package. If DBE
subcontractors are not anticipated to be used, a blank form with such notation must still be
submitted with the prime bid package. You must still demonstrate DBE firms were provided
an opportunity to obtain subcontracts.

Must complete and submit EPA Form 6100-4—DBE Program Subcontractor Utilization
Form with the bid or proposal package (use additional copies of form if needed). If DBE
subcontractors are not anticipated to be used, a blank form with such notation must still be
submitted with the prime bid package. You must still demonstrate DBE firms were provided
an opportunity to obtain subcontracts.

Shall not discriminate on the basis of race, color, national origin or sex in the performance of
this contract. The contractor shall carry out applicable requirements of 40 CRF part 33 in
the award and administration of contracts awarded under EPA financial assistance
agreements. Failure by the contractor to carry out these requirements is a material breach of
this contract which may result in the termination of this contract or other legally available
remedies.
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Finding DBE Firms

The Kansas Department of Transportation Directory of Disadvantaged Business Enterprise (DBE) can
be found on the web at www.ksdot.org/divadmin/civilrights/.

The Kansas Department of Commerce maintains a Kansas Minority & Women Business Directory on
the web at http://mwbds.kansascommerce.com/ .

The Minority Business Development Agency of the Department of Commerce maintains a business
locator database on the web at www.mbda.gov .

KDHE and the municipality are required to maintain a list of bidders that have competed for loan fund
projects. This list can be used in conjunction with the directories listed above to find DBE firms. This
list can be found on the web at www.kdheks.gov/pws/loan/SRFbidlist.xls.

DBE firms are not limited by the directories listed above. Prime contractors should use any means
necessary to locate and contact DBE firms.

In order for a DBE to participate as an MBE or WBE, that entity must be certified by one of the
following; the (1) Environmental Protection Agency (EPA), (2) Small Business Administration (SBA),
(3) US Department of Transportation, or (4) any other state or local government or private organization
certification that has standards that meet or exceed the EPA certification program. MBE’s and WBE’s
must be certified in order for procurement to count towards meeting Fair Share Goals.

Determination of Compliance

Prime contractors must demonstrate compliance with DBE requirements in order to be deemed
responsive prior to contract award. Demonstration of compliance shall include submittal of EPA Form
6100-3, EPA Form 6100-4, and a list of DBE subcontractors contacted and the method used to contact
them (the attached Demonstration of Compliance with DBE Good Faith Efforts Worksheet can be used
for this purpose).

Engineering firms responsible for construction phase services must demonstrate compliance with DBE
requirements prior to the construction contract award. Demonstration of compliance shall include
submittal of EPA Form 6100-3, EPA Form 6100-4, and a list of DBE subcontractors contacted and the
method used to contact them (the attached Demonstration of Compliance with DBE Good Faith Efforts
Worksheet can be used for this purpose).

The municipality is required to submit a copy of this information to KDHE as well as submit the
Applicant Assurance with Respect to Good Faith Efforts for DBE Utilization form prior to the award
of the construction contract. The municipality is also required to submit to KDHE by April 15 and
October 15 (during project construction), EPA Form 5700-52A - MBE/WBE Utilization under Federal
Grants, Cooperative Agreements, and Interagency Agreements. If MBE/WBE firms are utilized, proof
of certification must be submitted with EPA Form 5700-52A
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Demonstration of Compliance with DBE Good Faith Efforts Worksheet

Project Name

KPWSLF or KWPCRLF Project No.

Prime Contract Bidder/Engineering Firm

Address

Contact Person: Telephone No.

The following firms were made aware of subcontracting/supplier opportunities related to the project listed
above.

DBE Subcontractor/Supplier contacted

Address

Contact Person: Telephone No.

Email Method used to contact (circle one): Phone Mail  Fax
Is entity also a certified as a MBE or WBE ? (if no leave blank)

MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address

Contact Person: Telephone No.

Email Method used to contact (circle one): Phone Mail  Fax
Is entity also a certified as a MBE or WBE ? (if no leave blank)

MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address

Contact Person: Telephone No.

Email Method used to contact (circle one): Phone Mail  Fax
Is entity also a certified as a MBE or WBE ? (if no leave blank)

MBE/WBE status certified by (circle one) EPA  SBA  Other

DBE Subcontractor/Supplier contacted

Address

Contact Person: Telephone No.

Email Method used to contact (circle one): Phone Mail  Fax
Is entity also a certified as a MBE or WBE ? (if no leave blank)

MBE/WBE status certified by (circle one) EPA  SBA  Other

Comments

Prepared By: Date:

(Use additional copies of this sheet if needed)
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e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

An EPA Financial Assistance Agreement Recipient must require its prime contractors to provide this form to its
DBE subcontractors. This form gives a DBE! subcontractor? the opportunity to describe work received and/or
report any concerns regarding the EPA-funded project (e.g., in areas such as termination by prime contractor, late
payments, etc.). The DBE subcontractor can, as an option, complete and submit this form to the EPA DBE
Coordinator at any time during the project period of performance.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:
Contract Description of Work Received from the Prime Contractor Involving Amount Received

Item Construction, Services, Equipment or Supplies by Prime

Number Contractor

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)
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o United States
\’ Environmental Protection
\’ Agency

OMB Control No: 2090-0030
Approved: 8/13/2013
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Participation Form

Please use the space below to report any concerns regarding the above EPA-funded project:

Subcontractor Signature

Print Name

Title

Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send

the completed form to this address.

EPA FORM 6100-2 (DBE Subcontractor Participation Form)
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e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPA nvironmental Protection Approved: 8/13/2013

Agency
Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

This form is intended to capture the DBE! subcontractor’s2 description of work to be performed and the price of
the work submitted to the prime contractor. An EPA Financial Assistance Agreement Recipient must require its
prime contractor to have its DBE subcontractors complete this form and include all completed forms in the prime
contractors bid or proposal package.

Subcontractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact

Address

Telephone No. Email Address

Prime Contractor Name Issuing/Funding Entity:

Contract Item Number Description of Work Submitted to the Prime Contractor Price of Work
Involving Construction, Services, Equipment or Supplies Submitted to the

Prime Contractor
DBE Certified By: ___ DOT ___SBA Meets/ exceeds EPA certification standards?
___ Other: _ YES __ NO ___ Unknown

' ADBEisa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide services
pursuant to an EPA award of financial assistance.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)
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e ) léJni‘ged States P ) OMB Control No: 2090-0030
\"EPAA;‘erlngema rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Performance Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name
Title Date

Subcontractor Signature Print Name
Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200
Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-3 (DBE Subcontractor Performance Form)
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o ) léJni'Eed States P ) OMB Control No: 2090-0030
\"EPAA\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

This form is intended to capture the prime contractor’s actual and/or anticipated use of identified certified DBE!?
subcontractors? and the estimated dollar amount of each subcontract. An EPA Financial Assistance Agreement
Recipient must require its prime contractors to complete this form and include it in the bid or proposal package.
Prime contractors should also maintain a copy of this form on file.

Prime Contractor Name Project Name

Bid/ Proposal No. Assistance Agreement ID No. (if known) | Point of Contact
Address

Telephone No. Email Address

Issuing/Funding Entity:

[ have identified potential DBE
certified subcontractors —-VbS — MO
If yes, please complete the table below. If no, please explain:
Subcontractor Name/ Company Address/ Phone/ Email Est. Dollar Currently
Company Name Amt DBE
Certified?

Continue on back if needed

' ADBEIsa Disadvantaged, Minority, or Woman Business Enterprise that has been certified by an entity from which EPA accepts certifications as
described in 40 CFR 33.204-33.205 or certified by EPA. EPA accepts certifications from entities that meet or exceed EPA certification standards as
described in 40 CFR 33.202.

Subcontractor is defined as a company, firm, joint venture, or individual who enters into an agreement with a contractor to provide
services pursuant to an EPA award of financial assistance.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)
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o ¥ lélni*ged States ' . OMB Control No: 2090-0030
\"EPAAr;\élrr‘gsmenta rotection Approved: 8/13/2013

Approval Expires: 8/31/2015

Disadvantaged Business Enterprise (DBE) Program
DBE Subcontractor Utilization Form

[ certify under penalty of perjury that the forgoing statements are true and correct. Signing this form does not
signify a commitment to utilize the subcontractors above. I am aware of that in the event of a replacement of a
subcontractor, [ will adhere to the replacement requirements set forth in 40 CFR Part 33 Section 33.302 (c).

Prime Contractor Signature Print Name

Title Date

The public reporting and recordkeeping burden for this collection of information is estimated to average three (3) hours
per response. Send comments on the Agency's need for this information, the accuracy of the provided burden
estimates, and any suggested methods for minimizing respondent burden, including through the use of automated
collection techniques to the Director, Collection Strategies Division, U.S. Environmental Protection Agency (2822T), 1200

Pennsylvania Ave., NW, Washington, D.C. 20460. Include the OMB control number in any correspondence. Do not send
the completed form to this address.

EPA FORM 6100-4 (DBE Subcontractor Utilization Form)
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";EPA United States
\ . .
b ) Environmental Protection Agency

EPA Project Control Number

CERTIFICATION REGARDING LOBBYING

CERTIFICATION FOR CONTRACTS, GRANTS,
LOANS AND COOPERATIVE AGREEMENTS

The undersigned certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an officer or employee of any
agency, a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
award documents for all sub-awards at all tiers (including sub-contracts, sub-grants, and
contracts under grants, loans, and cooperative agreements) and that all sub-recipients
shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by section 1352, title 31 U.S. Code. Any person who fails
to file the required certification shall be subject to a civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Typed Name & Title of Authorized Representative

Signature and Date of Authorized Representative

EPA Form 6600-06 (Rev. 06/2008) Previous editions are obsolete.
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Wage Rate Requirements:

CWSREF: The recipient agrees to include in all agreements to provide assistance for the
construction of treatment works carried out in whole or in part with such assistance made
available by a State water pollution control revolving fund as authorized by title VI of
the Federal Water Pollution Control Act (33 U.S.C. 1381 et seq.), or with such assistance
made available under section 205(m) of that Act (33 U.S.C. 1285(m)), or both, a term
and condition requiring compliance with the requirements of section 513 of that Act (33
U.S.C. 1372) in all procurement contracts and sub-grants, and require that loan
recipients, procurement contractors and sub-grantees include such a term and condition
in subcontracts and other lower tiered transactions. All contracts and subcontracts for the
construction of treatment works carried out in whole or in part with assistance made
available as stated herein shall insert in full in any contract in excess of $2,000 the
contract clauses as attached hereto entitled "Wage Rate Requirements Under The
Consolidated and Further Continuing Appropriations Act, 2013 (P.L. 113-6)." This term
and condition applies to all agreements to provide assistance under the authorities
referenced herein, whether in the form of a loan, bond purchase, grant, or any other vehicle
to provide financing for a project, where such agreements are executed on or after October
30, 2009.

Wage Rate Requirements Under EPA FFY 2010 and Subsequent Appropriations
Preamble

With respect to the Clean Water and Safe Drinking Water State Revolving Funds, EPA
provides capitalization grants to each State which in turn provides subgrants or loans to
eligible entities within the State. Typically, the subrecipients are municipal or other
local governmental entities that manage the funds. For these types of recipients, the
provisions set forth under Roman Numeral I, below, shall apply. Although EPA and the
State remain responsible for ensuring subrecipients' compliance with the wage rate
requirements set forth herein, those subrecipients shall have the primary responsibility to
maintain payroll records as described in Section 3(ii)(A), below and for compliance as
described in Section 1-5.

-OR-

Occasionally, the subrecipient may be a private for profit or not for profit entity. For
these types of recipients, the provisions set forth in Roman Numeral II, below, shall
apply. Although EPA and the State remain responsible for ensuring subrecipients'
compliance with the wage rate requirements set forth herein, those subrecipients shall
have the primary responsibility to maintain payroll records as described in Section 1I-
3(i1)(A), below and for compliance as described in Section 11-5.

I. Requirements under EPA FEFY 2010 and Subsequent Appropriations For
Subrecipients That Are Governmental Entities:

The following terms .and conditions specify how recipients will assist EPA in meeting
its Davis-Bacon (DB) responsibilities when DB applies to EPA awards of financial
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assistance under the FY 2013 Continuing Resolution with respect to State recipients and
subrecipients that are governmental entities. If a subrecipient has questions regarding
when DB applies, obtaining the correct DB wage determinations, DB provisions, or
compliance monitoring, it may contact the State recipient. If a State recipient needs
guidance, the recipient may contact Lorraine Fleury at fleury.lorraine@epa.gov or at
215-814-2341 of EPA, Region III Grants and Audit Management Branch for guidance.
The recipient or subrecipient may also obtain additional guidance from DOL's web site
at http://www.dol.gov/whd/.

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

Under the FY 2013 Continuing Resolution, DB prevailing wage requirements apply
to the construction, alteration, and repair of treatment works carried out in whole or
in part with assistance made available by a State water pollution control revolving
fund and to any construction project carried out in whole or in part by assistance
made available by a drinking water treatment revolving loan fund. If a subrecipient
encounters a unique situation at a site that presents uncertainties regarding DB
applicability, the subrecipient must discuss the situation with the recipient State
before authorizing work on that site.

2. Obtaining Wage Determinations.

(a) Subrecipients shall obtain the wage determination for the locality in which a
covered activity subject to DB will take place prior to issuing requests for bids,
proposals, quotes or other methods for soliciting contracts (solicitation) for activities
subject to DB. These wage determinations shall be incorporated into solicitations and
any subsequent contracts. Prime contracts must contain a provision requiring that
subcontractors follow the wage determination incorporated into the prime contract.

(1) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov
weekly to ensure that the wage determination contained in the solicitation remains
current. The subrecipients shall amend the solicitation if DOL issues a modification
more than 10 days prior to the closing date (i.e. bid opening) for the solicitation. If DOL
modifies or supersedes the applicable wage determination less than 10 days prior to the
closing date, the subrecipients may request a finding from the State recipient that there is
not a reasonable time to notify interested contractors of the modification of the wage
determination. The State recipient will provide a report of its findings to the subrecipient.

(i1) If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the request of the
subrecipient, obtains an extension of the 90 day period from DOL pursuant to 29 CFR
1.6(c)(3)(iv). The subrecipient shall monitor www.wdol.gov on a weekly basis if it does not
award the contract within 90 days of closure of the solicitation to ensure that wage
determinations contained in the solicitation remain current.
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(b) If the subrecipient carries out activity subject to DB by issuing a task order, work
assignment or similar instrument to an existing contractor (ordering instrument) rather than
by publishing a solicitation, the subrecipient shall insert the appropriate DOL wage
determination from www.wdol.gov into the ordering instrument.

(c) Subrecipients shall review all subcontracts subject to DB entered into by prime
contractors to verify that the prime contractor has required its subcontractors to include the
applicable wage determinations.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to
a subrecipient's contract after the award of a contract or the issuance of an ordering
instrument if DOL determines that the subrecipient has failed to incorporate a wage
determination or has used a wage determination that clearly does not apply to the contract or
ordering instrument. If this occurs, the subrecipient shall either terminate the contract or
ordering instrument and issue a revised solicitation or ordering instrument or incorporate
DOL's wage determination retroactive to the beginning of the contract or ordering instrument
by change order. The subrecipient's contractor must be compensated for any increases in
wages resulting from the use of DOL's revised wage determination.

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shall insert in full in any contract
in excess of $2,000 which is entered into for the actual construction, alteration and/or
repair, including painting and decorating, of a treatment work under the CWSRF or a
construction project under the DWSRF financed in whole or in part from Federal funds
or in accordance with guarantees of a Federal agency or financed from funds obtained by
pledge of any contract of a Federal agency to make a loan, grant or annual contribution
(except where a different meaning is expressly indicated),and which is subject to the
labor standards provisions of any of the acts listed in § 5.1 or the FY 2013 Continuing
Resolution, the following clauses:

(1) Minimum wages.

(1) All laborers and mechanics employed or working upon the site of the work will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)),
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part
hereof, regardless of any contractual relationship which may be alleged to exist
between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under

section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are
considered wages paid to such laborers or mechanics, subject to the provisions of
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paragraph (a)(1)(iv) of this section; also, regular contributions made or costs incurred for
more than a weekly period (but not less often than quarterly) under plans, funds, or
programs which cover the particular weekly period, are deemed to be constructively
made or incurred during such weekly period. Such laborers and mechanics shall be paid
the appropriate wage rate and fringe benefits on the wage determination for the
classification of work actually performed, without regard to skill, except as provided
in § 5.5(a)(4). Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the
time actually worked therein: Provided that the employer's payroll records accurately
set forth the time spent in each classification in which work is performed. The wage
determination (including any additional classification and wage rates conformed
under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321)
shall be posted at all times by the contractor and its subcontractors at the site of the
work in a prominent and accessible place where it can be easily seen by the workers.

Subrecipients may obtain wage determinations from the U.S. Department of Labor's web
site, www.dol.gov.

(i1)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is
to be employed under the contract shall be classified in conformance with the wage
determination. The State award official shall approve a request for an additional
classification and wage rate and fringe benefits therefore only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the subrecipient(s) agree on the classification
and wage rate (including the amount designated for fringe benefits where appropriate),
documentation of the action taken and the request, including the local wage
determination shall be sent by the subrecipient (s) to the State award official. The State
award official will transmit the request, to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of labor,
Washington, DC 20210 and to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will approve, modify, or disapprove
every additional classification request within 30 days of receipt and so advise the State
award official or will notify the State award official within the 30-day period that
additional time is necessary.
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(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the subrecipient(s) do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the award official shall refer the request and the local wage
determination, including the views of all interested parties and the recommendation of
the State award official, to the Administrator for determination. The request shall be sent
to the EPA DB Regional Coordinator concurrently. The Administrator, or an authorized
representative, will issue a determination within 30 days of receipt of the request and so
advise the contracting officer or will notify the contracting officer within the 30-day
period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(i1)(B) or (C) of this section, shall be paid to all workers performing work in
the classification under this contract from the first day on which work is performed in the
classification.

(ii1) Whenever the minimum wage rate prescribed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, Provided, That the Secretary of Labor has found, upon the written request of
the contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the contractor to set aside in a separate account assets for
the meeting of obligations under the plan or program.

(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official
or an authorized representative of the Department of labor, withhold or cause to be withheld
from the contractor under this contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so much of the accrued payments
or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of
the work, all or part of the wages required by the contract, the (Agency) may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds until such
violations have ceased.
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(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work. Such records shall contain the name, address, and
social security number of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits
or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon
Act), daily and weekly number of hours worked, deductions made and actual wages paid.
Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs reasonably anticipated in providing
benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the
contractor shall maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan or program
has been communicated in writing to the laborers or mechanics affected, and records which
show the costs anticipated or the actual cost incurred in providing such benefits. Contractors
employing apprentices or trainees under approved programs shall maintain written evidence
of the registration of apprenticeship programs and certification of trainee programs, the
registration of the apprentices and trainees, and the ratios and wage rates prescribed in the
applicable programs.

(11)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the sub-
grant or loan from the State capitalization grant recipient. Such documentation shall be
available on request of the State recipient or EPA. As to each payroll copy received, the
subrecipient shall provide written confirmation in a form satisfactory to the State indicating
whether or not the project is in compliance with the requirements of 29 CFR 5.5(a)(1) based
on the most recent payroll copies for the specified week. The payrolls shall set out accurately
and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(1),
except that full social security numbers and home addresses shall not be included on the
weekly payrolls. Instead the payrolls shall only need to include an individually identifying
number for each employee (e.g., the last four digits of the employee's social security
number). The required weekly payroll information may be submitted in any form desired.
Optional Form WH-347 is available for this purpose from the Wage and Hour Division
Web site at http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The
prime contractor is responsible for the submission of copies of payrolls by all
subcontractors. Contractors and subcontractors shall maintain the full social security
number and current address of each covered worker, and shall provide them upon
request to the subrecipient(s) for transmission to the State or EPA if requested by EPA,
the State, the contractor, or the Wage and Hour Division of the Department of Labor for
purposes of an investigation or audit of compliance with prevailing wage requirements.
It is not a violation of this section for a prime contractor to require a subcontractor to
provide addresses and social security numbers to the prime contractor for its own
records, without weekly submission to the subrecipient(s).
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(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by
the contractor or subcontractor or his or her agent who pays or supervises the payment of the
persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided
under § 5.5 (a)(3)(i1) of Regulations, 29 CFR part 5, the appropriate information is being
maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is
correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed
on the contract during the payroll period has been paid the full weekly wages earned, without
rebate, either directly or indirectly, and that no deductions have been made either directly or
indirectly from the full wages earned, other than permissible deductions as set forth in
Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification of work performed, as specified in
the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph (a)(3)(ii1)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231
of title 31 of the United States Code.

(ii1) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i)
of this section available for inspection, copying, or transcription by authorized
representatives of the State, EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the contractor or
subcontractor fails to submit the required records or to make them available, the Federal
agency or State may, after written notice to the contractor, sponsor, applicant, or owner, take
such action as may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required records upon request or to
make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees--

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for
the work they performed when they are employed pursuant to and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship Training, Employer and
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a
person is employed in his or her first 90 days of probationary employment as an apprentice in
such an apprenticeship program, who is not individually registered in the program, but who
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has been certified by the Office of Apprenticeship Training, Employer and Labor Services or
a State Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice. The allowable ratio of apprentices to journeymen on the job
site in any craft classification shall not be greater than the ratio permitted to the contractor as
to the entire work force under the registered program. Any worker listed on a payroll at an
apprentice wage rate, who is not registered or otherwise employed as stated above, shall be
paid not less than the applicable wage rate on the wage determination for the classification of
work actually performed. In addition, any apprentice performing work on the job site in
excess of the ratio permitted under the registered program shall be paid not less than the
applicable wage rate on the wage determination for the work actually performed. Where a
contractor is performing construction on a project in a locality other than that in which its
program is registered, the ratios and wage rates (expressed in percentages of the
journeyman's hourly rate) specified in the contractor's or subcontractor's registered program
shall be observed. Every apprentice must be paid at not less than the rate specified in the
registered program for the apprentice's level of progress, expressed as a percentage of the
journeymen hourly rate specified in the applicable wage determination. Apprentices
shall be paid fringe benefits in accordance with the provisions of the apprenticeship
program. If the apprenticeship program does not specify fringe benefits, apprentices
must be paid the full amount of fringe benefits listed on the wage determination for the
applicable classification. If the Administrator determines that a different practice
prevails for the applicable apprentice classification, fringes shall be paid in accordance
with that determination. In the event the Office of Apprenticeship Training, Employer
and Labor Services, or a State Apprenticeship Agency recognized by the Office,
withdraws approval of an apprenticeship program, the contractor will no longer be
permitted to utilize apprentices at less than the applicable predetermined rate for the
work performed until an acceptable program is approved.

(i1) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work
at less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of labor, Employment and
Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be
paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount
of fringe benefits listed on the wage determination unless the Administrator of the Wage
and Hour Division determines that there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage determination which provides for less than
full fringe benefits for apprentices. Any employee listed on the payroll at a trainee rate who
is not registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any trainee
performing work on the job site in excess of the ratio permitted under the registered program
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shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. In the event the Employment and Training Administration withdraws
approval of a training program, the contractor will no longer be permitted to utilize
trainees at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(iii) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under this part shall be in conformity with the equal employment
opportunity requirements of Executive Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.S(a)(1) through (10) and such other clauses as the EPA determines
may by appropriate, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may
be grounds for termination of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and
5 are herein incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards
provisions of this contract shall not be subject to the general disputes clause of this
contract. Such disputes shall be resolved in accordance with the procedures of the
Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning
of this clause include disputes between the contractor (or any of its subcontractors) and
Subrecipient(s), State, EPA, the U.S. Department of Labor, or the employees or their
representatives.

(10) Certification of eligibility.

(1) By entering into this contract, the contractor certifies that neither it (nor he or she)
nor any person or firm who has an interest in the contractor's firm is a person or firm
ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-
Bacon Act or 29 CFR 5.12(a)(1).

(i1) No part of this contract shall be subcontracted to any person or firm ineligible for
award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).
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(ii1) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the
following clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in
any contract in an amount in excess of $100,000 and subject to the overtime provisions
of the Contract Work Hours and Safety Standards Act. These clauses shall be inserted in
addition to the clauses required by Item 3, above or 29 CFR 4.6. As used in this
paragraph, the terms laborers and mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part
of the contract work which may require or involve the employment of laborers or
mechanics shall require or permit any such laborer or mechanic in any workweek in
which he or she is employed on such work to work in excess of forty hours in such
workweek unless such laborer or mechanic receives compensation at a rate not less
than one and one-half times the basic rate of pay for all hours worked in excess of
forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any
violation of the clause set forth in paragraph (a)(1) of this section the contractor and any
subcontractor responsible therefore shall be liable for the unpaid wages. In addition,
such contractor and subcontractor shall be liable to the United States (in the case of work
done under contract for the District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in paragraph (a)(1) of this section, in the
sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in paragraph (a)(1) of
this section.

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon
written request of the EPA Award Official or an authorized representative of the
Department of Labor, shall withhold or cause to be withheld, from any moneys
payable on account of work performed by the contractor or subcontractor under any
such contract or any other Federal contract with the same prime contractor, or any other
federally -assisted contract subject to the Contract Work Hours and Safety Standards
Act, which is held by the :same prime contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such contractor or subcontractor for unpaid wages
and liquidated damages as provided in the clause set forth in paragraph (b)(2) of this
section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the
clauses set forth in paragraph (a)(1) through (4) of this section and also a clause
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requiring the subcontractors to include these clauses in any lower tier subcontracts. The
prime contractor shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to
the Contract Work Hours and Safety Standards Act and not to any of the other statutes
cited in 29 CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or
subcontractor shall maintain payrolls and basic payroll records during the course of the
work and shall preserve them for a period of three years from the completion of the
contract for all laborers and mechanics, including guards and watchmen, working on the
contract. Such records shall contain the name and address of each such employee, social
security number, correct classifications, hourly rates of wages paid, daily and weekly
number of hours worked, deductions made, and actual wages paid. Further, the
Subrecipient shall insert in any such contract a clause providing that the records to be
maintained under this paragraph shall be made available by the contractor or
subcontractor for inspection, copying, or transcription by authorized representatives of
the (write the name of agency) and the Department of labor, and the contractor or
subcontractor will permit such representatives to interview employees during working
hours on the job.

5. Compliance Verification

(a) The subrecipient shall periodically interview a sufficient number of employees
entitled to DB prevailing wages (covered employees) to verify that contractors or
subcontractors are paying the appropriate wage rates. As provided in 29 CFR
5.6(a)(6),all interviews must be conducted in confidence. The subrecipient must use
Standard Form 1445 (SF 1445) or equivalent documentation to memorialize the
interviews. Copies of the SF 1445 are available from EPA on request.

(b) The subrecipient shall establish and follow an interview schedule based on its
assessment of the risks of noncompliance with DB posed by contractors or
subcontractors and the duration of the contract or subcontract. Subrecipients must
conduct more frequent interviews if the initial interviews or other information
indicated that there is a risk that the contractor or subcontractor is not complying
with DB. Subrecipients shall immediately conduct interviews in response to an
alleged violation of the prevailing wage requirements. All interviews shall be
conducted in confidence.

(c) The subrecipient shall periodically conduct spot checks of a representative sample of
weekly payroll data to verify that contractors or subcontractors are paying the appropriate
wage rates. The subrecipient shall establish and follow a spot check schedule based on its
assessment of the risks of noncompliance with DB posed by contractors or subcontractors
and the duration of the contract or subcontract. At a minimum, if practicable, the
subrecipient should spot check payroll data within two weeks of each contractor or
subcontractor's submission of its initial payroll data and two weeks prior to the completion
date the contract or subcontract .Subrecipients must conduct more frequent spot checks if the
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initial spot check or other information indicates that there is a risk that the contractor or
subcontractor is not complying with DB. In addition, during the examinations the
subrecipient shall verify evidence of fringe benefit plans and payments there under by
contractors and subcontractors who claim credit for fringe benefit contributions.

(d) The subrecipient shall periodically review contractors and subcontractors use of
apprentices and trainees to verify registration and certification with respect to apprenticeship
and training programs approved by either the U.S Department of Labor or a state, as
appropriate, and that contractors and subcontractors are not using disproportionate numbers
of, laborers, trainees and apprentices . These reviews shall be conducted in accordance with
the schedules for spot checks and interviews described in Item 5(b) and (c) above.

(e) Subrecipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and
Hour District Office listed at http://www.dol.gov/contacts/whd/america2.htm.
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KWPCRLF Project #:
Municipality:
Date:
Subject: Bid Documents for Review and Approval

Contract Title:

The following documents are enclosed for review and approval prior to awarding of the contract(s):

The proposal(s) expire

Proof of advertising

Tabulation of bids (must include address, phone #, email, and contact person for all bidders)

Low bid and/or proposal recipient wishes to accept

Recipient recommendation of award

Any addenda not previously submitted and bidder acknowledgment of all addenda

Bid bond

Suspension and Debarment (40 CFR Part 32 Subpart C including EPA Form 5700-49)
Davis-Bacon Wage Requirements

EPA Form 6100-3 (DBE Subcontractor Performance Form) from all bidders '

EPA Form 6100-3 (DBE Subcontractor Performance Form) from the engineering consultant
responsible for construction phase engineering services

EPA Form 6100-4 (DBE Subcontractor Utilization Form) from all bidders

EPA 6100-4 (DBE Subcontractor Utilization Form) from the engineering consultant responsible
for construction phase engineering services

Applicant Assurance with Respect to Good Faith Efforts for DBE Utilization form (Appendix E-3)
for the proposed contractor

Applicant Assurance with Respect to Good Faith Efforts for DBE Ultilization form (Appendix E-3)
for the engineering consultant responsible for construction phase engineering services

State of Kansas Act Against Discrimination Contract Provisions signature form

One set of as-bid plans and specifications, if not previously submitted

Site certification and description including the Applicant Assurance with respect to Acquisition,
if not previously submitted

Certification of Non-Segregated Facilities

Anti-Lobbying Certification Form

Increase request, if required

Construction storm water NPDES permit, if not previously submitted

Date

For additional information contact:

Name:
Address:
Phone No.

Signature of Authorized Representative
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2 % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
2 M 8 WASHINGTON, D.C. 20460
%, &

% PROT("O

NOV 3 0 2009

OFFICE OF
WATER

MEMORANDUM

SUBJECT: Application of Davis-Bacon Act Wage Requirements to Fiscal Year 2010 Clean
Water State Revolving Fund and Drinking Water State Revolving Fund
Assistance Agreements

FROM: Peter S. Silva W %ﬂ»«i /4‘-

Assistant Administrator

TO: Water Management Division Directors
Regions I - X

On October 30, 2009, P.L. 111-88, “Making appropriations for the Department of the
Interior, environment, and related agencies for the fiscal year ending September 30, 2010, and
for other purposes,” was enacted. This law provides appropriations for both the Clean Water
State Revolving Fund (CWSRF) and the Drinking Water State Revolving Fund (DWSRF) for
Fiscal Year 2010, while adding new requirements to these already existing programs. One new
requirement, and the focus of this memorandum, requires the application of Davis-Bacon Act
requirements.

P.L. 111-88 includes the following language in Title I under the heading,
“Administrative Provisions, Environmental Protection Agency,”

For fiscal year 2010 the requirements of section 513 of the Federal Water Pollution
Control Act (33 U.S.C. 1372) shall apply to the construction of treatment works carried
out in whole or in part with assistance made available by a State water pollution control
revolving fund as authorized by title VI of that Act (33 U.S.C. 1381 et seq.), or with
assistance made available under section 205(m) of that Act (33 U.S.C. 1285(m)), or both.

For fiscal year 2010 the requirements of section 1450(¢) of the Safe Drinking Water Act
(42 U.S.C. 3005-9(e)) shall apply to any construction project carried out in whole or in
part with assistance made available by a drinking water treatment revolving loan fund as
authorized by section 1452 of that Act (42 U.S.C. 300j-12).

In order to comply with this provision, States must include in all assistance agreements,
whether in the form of a loan, bond purchase, grant, or any other vehicle to provide financing for
a project, executed on or after October 30, 2009 (date of enactment of P.L. 111-88), and prior to

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chiorine Free Recycled Paper
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October 1, 2010, for the construction of treatment works under the CWSREF or for any
construction under the DWSREF, a provision requiring the application of Davis-Bacon Act
requirements for the entirety of the construction activities financed by the assistance agreement
through completion of construction, no matter when construction commences.

Application of the Davis-Bacon Act requirements extend not only to assistance
agreements funded with Fiscal Year 2010 appropriations, but to all assistance agreements
executed on or after October 30, 2009 and prior to October 1, 2010, whether the source of the
funding is prior year’s appropriations, state match, bond proceeds, interest earnings, principal
repayments, or any other source of funding so long as the project is financed by an SRF
assistance agreement. If a project began construction prior to October 30, 2009, but is financed
or refinanced through an assistance agreement executed on or after October 30, 2009 and prior to
October 1, 2010, Davis-Bacon Act requirements will apply to all construction that occurs on or
after October 30, 2009, through completion of construction.

Notably, there is no application of the Davis-Bacon Act requirements where such a
refinancing occurs for a project that has completed construction prior to October 30, 2009. This
provision does not apply to any project for which an assistance agreement was executed prior to
October 30, 2009, no matter when construction occurs.

Further information may be provided in the form of “Questions and Answers” if
necessary.

We fully understand the complexity of this provision and the difficulties involved in its
application. If you have any question, please contact us, or have your staff contact Jordan
Dorfman, Attorney-Advisor, State Revolving Fund Branch, Municipal Support Division, at (202)
564-0614, or Philip Metzger, Attorney-Advisor, Infrastructure Branch, Drinking Water
Protection Division, at (202) 564-3776.
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E. Wild and Scenic Rivers Act 21
Purpose
F. Endangered Species Act 22
This handbook describes how cross-cutting federal authorities apply to projects and
G. Essential Fish Habitat 24 activities receiving assistance under the Clean Water State Revolving Fund (CWSRF) program
authorized by Title VI of the Clean Water Act and the Drinking Water State Revolving Fund
H. Clean Atr Act 26 (DWSRF) program authorized by section 1452 of the Safe Drinking Water Act (together, the
SRF programs), The basic rules for complying with cross-cutting federal authorities in the two
[ Safe Drinking Water Act 27 programs are set-out in the CWSRF regulations at 40 C.F.R. § 35.3145 and in the DWSRF

regulations af 40 C.F.R. § 35.3575.
Section lll: Social Policy Authorities 29 . " .
Cross-cutting federal authorities are the requirements of other federal laws and
A Civil Ri Le. . 10 Executive Orders that apply in federal financial assistance pregrams. Often, these authorities
wil Rights Laws (i.e., Super Cross-Cutters) are expressly applied by the statute authorizing the assistance itself. More frequently, the
requirements are not cited in the authorizing statute, but apply broadly by their owntermsto a

Title V1 of the Civil Rights Act of 1964 30 ~ . : :
Section 13 of the FWPCA Amendments of 1972 10 w:dg range of {federal financial assistance programs, In the SRF programs, t?}ese |nclude_
Section 504 of the Rehabilitation Act of 1973 20 environmental laws such as the Endangered Species Act, the National Historic Preservation Act
The Age Discrimination Act of 1975 30 and executive orders on the protection of wetlands and flood plains, social policy authorities
such as executive orders on equal employment opportunity in federally assisted programs, and
. . economic authorities such as rules implementing executive orders
B. Equal Employment Opportunity, Executive Order No. 11246 32 suspension of pgrsons w:o harvle en?:gergin mi%conduct. rders on the debarment and
€.  Disadvantage Business Enterprisa Provisions 33 in the SRF programs, the requirements of cross-cutting federal authorities apply to
. o projects and activities whose cumulative SRF funding equals the amount of the capitalization
Promoting the Use of Small, Minority, and Women-awned grant. Generally, projects and activities funded with monies in amounts greater than the
Busn_nesses i . _ L 33 capitalization grant amount are not subject {o these requirements. However, all programs,
Section 129 of the Small Business Administration Reauthorization projects and activities undertaken in the SRF programs are subject to federal anti-discrimination
and Amendment Act of 1938 . 33 laws, including the Civil Rights Act of 1964, section 504 of the Rehabilitation Act of 1973,
Department of Veterans Affairs and Housing and Urban section 13 of the Federal Water Pollution Contral Act Amendments of 1872, and Executive
Development, and Independent Agencies Appropriations Act, 1993 33 Order 11246 on affirmative action in federal contracting.
Sectioniv: Economic and Miscellaneous Authorities 36 The Environmental Protection Agency (EPA) retains ultimate responsibility for ensuring
that states and assistance recipients comply with the cross-cutting federal authorities.
A. Prohibitions Relating to Violators of the Clean Air Act 36 However, because of the unique nature of the SRF programs — which are managed by the
and the Clean Water Act states who, unlike EPA, have a direct retationship with the recipients that must comply with the
authorities — compliance activities are carried out mainly by the states and assistance
B. Debarment and Suspension, Executive Order No. 12549 ks recipients, to the extent authorized under each ¢ross-cutter.
C. Demonstration Cities and Metropolitan Development Act 38 This handbook is intended to serve as an information resource for EPA regional
persennel with responsikilities for the SRF programs, for state SRF program managers, and for
D. Uniform Relocation Assistance and Real Property assistance recipients in the two programs. It summarizes the requirements of applicable cross-
Acquisition Policies Act 39 cutling authorities that are pertinent to the SRF programs, and the procedures states and
recipients must follow to attain compliance. More detailed procedures must be worked out
E. Preservation of Open Competition and Government Neu"a[ity M betwaen the EPA regional offices and the states as pan of the capitalization grant agreement
process. State SRF program managers and assistance recipients should also refer to the
SECTION |I: INTRODUCTION applicable laws and regulations for the actual requirements of the law {this handbook is a mere

-ii- 1
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summary) to ensure that new requirements have not been enacted by statute or implemented
by reguiation. Finally, SRF personnel should be aware that the list of applicable cross-cutters in
this handbook may change if revisions to existing laws are made or new laws are enacted.

The State Revolving Fund Programs

The Water Quality Act of 19687, Pub. L. No. 100-4, established the CWSRF program in
the new titte V| of the Federal Water Pollution Control Act, which is more commonly known as
the Clean Water Act (CWA). 33 U.S.C. § 1251, ef. seq. Under Title Vi, 33 U.S.C. § § 1381 -
1387, EPA awards grants to states (capitalization grants) to establish and capitalize revolving
funds. From these funds, which are further capitalized by a 20 percent maich and other state
contributions, the states may provide loans and other types of assistance for the construction of
publicly owned wastewater treatment facilities, the implementation of non-point source
management programs, and the devetopment and implementation of estuary conservation and
management plans.

The Drinking Water State Revoiving Fund (DWSRF) program at section 1452 of the Safe
Drinking Waier Act (SDWA}, was awthorized by the SDWA Amendments of 1996, Pub. L No.
104-182, 42 U.5.C. § 300j-12. The DWSRF was created to assist public water systems
maintain or achieve compliance with the drinking water standards of the SDWA and to profect
public health. As in the CWSRF, EPA awards granis to staies to capitalize revolving funds,
which are further capitalized by the required state match and any other funding the state
contributes to the DWSRF. The DWSRF may provide low cost loans and other types of
assistance to eligible public water systems. In contrast to the CWSRF program, a state can
also set aside up to 31% of its DWSRF capitalization grant funds and use the funds for state
drinking water programs and activities that support source water protection and enhance waier
systems management (e.g., cperator certification, capacity development). The amount of a
capitafization grant that is used for these “set-aside” purposes is not deposited in the state’s
revolving fund.

Under the SDWA, a state may administer its DWSRF in combination with other state
loan funds unless expressly prohibited by state law. 42 U.S.C. §300j-12(g)(1). The funds must
be accounted for separately and used solely for specified purposes. One year after a DWSRF
program receives its first capitalization grant, it may transfer up to one-third of the amount of its
DW3RF capitalization grant(s) to its CWSRF or an equivalent amount from its CWSRF to its
DWSRF. By allowing states to {ransfer funds between the CWSRF and DWSRF programs,
Congress indicated its intent for the two SRFS to be implemented and managed in a similar
manner. EPA developed policies and procedures for the DWSRFE that are cansistent with the
previously established CWSRF.

State Revolving Funds and Cross- Cutting Authorities

The structure and intent of the SRF pregrams are substantially different from that of
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most EPA grant pregrams, such as the C\WA construction grant program.! These differences
affect the application of federal cross-cutting autherities. Significant among these differences is
the relationship between the federal government and the ulimate assistance recipient. Inthe
CWA construction grant program (and, still, in most other Agency grant programs), EPA
awarded grants directly {0 the losal reciplent for an identified project or activity. EPA remained
Invelved at the project level, ensuring that these projects complied with ¢ross-cutting authorities
In accordance with federal regulations applicable to activifies directly funded by federal
agencies.” In the SRF programs, grant funds flow from EPA 1o the SRFs, which are further
capitalized by the required state matching contribution. States may also provide funds from
other sources, such as bond proceeds, if the state elects to leverage SRF assefs. These funds
are then made available by the state, not by EPA, to local recipients as loans or other types of
non-grant assistance. EPA does not select or approve projects to receive SRF asaistance.
These decisions are made by the states, which must set priorities for funding based on the
requirements of the two stafutes. Sea CWA § § 603(g) and 506(c), SDWA § 1452(b).

in enacting the SRF programs, Congress intended to place the responsibility for
financing water infrastructure needs and managing these programs on the states. See. e.g., S.
Rep, No. 99-50 at B, 99" Cong. 1% sess.(1985), H. Rep. No. 104-632 at 11, 104" Cong. 2d
sess. {1996). Unlike the CYWA construction grants program, in the SRF programs the states,
rather than EPA, play a paramount role in day-to-day project level activities, For the most part,
EPA’s role in the SRFs is limited 1o ensuring that the state-established programs comply with
the requirsments of CWA, title VI and SDWA section 1452, and annually reviewing the
performance of the state programs. Although EPA will remain ultimately responsible for
ensuring compliance with cross-cutting federal autherifies, it will do so fargely through its review
of state programs.

Application of Cross-Cutting Authorities in the SRF Programs Generally

In the SRF programs, compliance with federal cross-cudting authorities begins with a
commitment made by the state SRF agency to comply, and to require certain recipients fo
comply, with applicable authorities. 40 C.F.R. § 35,3145 (CWSRF); 40 C.F.R. § 35.3575
(DWSRF). This commitment is explicitly contained in the capitalization grant or operating
agreements. The EPA regional office reviews a state’s compliance with cross-cutters as part of
the Annual Review.

Cross-cutters apply to the SRF agency as the grant recipient and 1o projects and

1 The CWA's Title !l construction grant program was the predecessor to the CWSRF program. It was
a move traditicnal federat financial assistance pregram under which federal funds were granted directly to
local communities for the construction of wastewater facilities. 1990 was the [ast year in which Congress
appropriated funds for Title II.

2 Althcugh EPA retained final authority over cross-cutter activities, in the CWA's consiruction grants
pregram, much of the work invoived in attaining compliance was carrted out by the grant recipient or by
the delegated state agency. See e.g., 40 C.F.R. § 35.3015.

3
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activities receiving federal financial assistance.® Because SRFs may consist of funds from
several sources (federal grants, state mateh, loan repayments, or bond proceeds), states must
apply cross-cutter requirements to projects whose cumulative funding is equal to the amount of
the federal capialization grant.

Application of Cross-Cutting Federal Authorities in the CWSRF Program

To ensure that the federal interest in the fund is protected, the CWSRF program requires
that cross-cutting authorities requirements must be met by projects or activities whose
cumuiative funding equals the amount of the federal capitalization grant to the state.*

The state decides which projects will be used tc meet this requirement and must ensure
that these projects comply with federal cross-cutling authorities.®> Once the state determines
which projects will receive funding that cumulatively equals the ameount of the capitalization
grant, other projects funded with CWSRF menies are not generally subject to cross-cutting
authorities.® However, the state may require compliance with cross-cutters by projects whose
cumulative funding is greater than the amaunt of the federal capitalization grant. If the state
does this, it may bank the excess to meat future requirements.”

Application of Cross-Cutting Federal Authorities in the DWSRF Program

Bacause of its similarities to the CWSRF, and because many aspects of the two

3 This describes oniy those cross-cutting requirements that apply at the project level in the SRF
programs. it does not address cross-cutting authorities that apply only to the state as the grant recipient
{e.g., The Drug-Free Workplace Act, Pub. L. Ne. 100-6390C (1988)) ner those that apply whether or rot
federal assistance is invelved (2.9., the Occupational Safety and Health Act, Pub. L. No. 91-596).

# Title VI of the CWA used the term "directly made avallable by> capitafization grants to delineate the
federal interest, see CWA § 602(b)(8), but this phrase was also used for a more specific purpose of
identifying projects which must comply with several identified requirements, including requirements carried
ever from the CWA Title Il construction grant program.

% To the extent each cross-cutting authority permits, project-level involvement by EPA wilt be limited to
cases in which disputes arise concerning compliance.

€Al programs, projects, and activities undertaken by the SRF programs are subject fo the federal
anti-discrimination laws, including the Civil Rights Act of 1964, Pub, L, No 88-352 §601,78 Stat. 252
(codified as amended at 42 U.5.C. §2000d), the Rehabilltation Act of 1873, Pub. L. No. 83-1123, 87 Stat
355 (codified as amended at 2¢ 11.5.C. § 794}, and the Qlder Americans Amendments of 1975, Pub. L.
No, 84-135, § 303, 89 Stat. 713, 728 (codified &t 42 U.5.C. §6102). Further, thess broader anti-
discrimination laws apply by their own terms to the enlire crganization receiving federal financial
assistance, not just to the project itself.

T Required compliance under the mincrity-owned and women-owned business enterprise (DBE) laws
Dy projects whose cumulative funding is greater than the amount of the federal capitalization grant is not
“bankable.”
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programs are often run in conjunction by the states, the concept that cross-cutting authorities
apply to projects and activities whose cumulative funding equals the amount of the grant has
been applied fo the DWSRF program.  Unlike the CWSRF, however, as much as 31% cf the
CWSRF capitalization grant can be set aside and used for stafe program activities and certain
local initiatives. Because these “set-aside” funds are held in accounts outside the loan fund,
only federal doflars are used to support set-aside activities (with the possible exception of a 1:1
cash match a state may provide to support one of the allowable set-asides. See 42 U.5.C. §
300j12(0)(2}}. Therefore, federal cross-cutters must be applied to all set-aside expenditures. A
state cannot meet the cross-cutting requirement for set-aside activifies by applying cross-cutting
authorities to an excess of projects receiving assistance from the loan fund. For infrastructure
projects receiving assistance from the DWSRF [oan fund, requirements Imposed by cross-
cuiters will only apply to those projects whose cumulative funding is equal to the amount of the
capitalization grant deposited into the loan fund (i.e., the capitalization grant less the amount
directed to set-asides).

As an example, State A’s drinking water capitalization grant is $1.3 million this year,
State A will use $300,000 of the grant to fund set-aside activities. The state will be required to
ensure compliance with cross-cutter autherities on the entire $300,000 used for set-asides, 1o
the exient that the use of those funds implicate the authorities.® The remaining $1 million of the
grant, and other state funding, including the state’s required match, brings the {otal deposit to
the DWSRF loan fund to $1.6 million. State A has 10 projects on its priority list. One project is
eligible for a $300,0C0 loan, ancther for a $200,00C loan, 2 projects are each eligible for loans
of up {0 $250,000, and the remaining 6 projecis are each eligible for loans of $100,000. State A
has determined that the four projects eligible for the largest Joans (totaling the capitalization
grant of $1 million depesited into the Fund) will be the projects that must comply with federal
cross-cutting requirements. The other six projects funded with the remaining $600,000 are not
subject to these requirements. However, State A is geing to require compliance by all 10
projects, and next year, if the capitalization grant amecunt deposited info the fund remains at $1
millicn, the state will have a credit of $600,000 that it can apply towards cross-cutting
requirements for projects receiving assistance from the loan fund.

Structure of the Handbook

The cross-cutting authorities are arranged in this handbook according ic three general
categories: Environmental, Social Policy, and Economic and Miscellanscus authorities. Each
section begins with a brief description of the overall category. For example, the Environmental
Authorities section is preceded by a discussicn of how the process for complying with
cross-cutting environmentat authorities should be accomplished in conjunction with an approved
state environmental review process (SERP).

Within each category, each individuza) cross-cutter is presented. The particular authority

® In most cases, the activities being conducted under the set-asides will not implicate factors that
require application of cross-cutting autherities. For example, using set-aside funds for the salaries of staff
administering the program is not an “undertaking” that will have an “effect” on historic properties under
section 106 of the National Historic Preservation Act.
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is briefly described and a relevant excerpt is usually quoted, with ctations given o bath the
Public Law and the United States Code. This general discussion is followed by a summary of
the implementation process under the CWSRF and the DWSRF. Citations to implementing
regulations and other ussful documents are included whenever appropriate,®

A Note on Conventions Used in the Handbook

For ease of both the drafting and the use of this handbook, certain shert-hand phrases
are often used to describe various institutions. The Environmental Protection Agency is referred
to throughout as EPA. The state agency primarily respensible for administering the SRF
program is referred to as the SRF agency.'” The EPA regional office that is overseeing the
state's SRF program is referred to simply as the EPA regional office. Where an environmental
cross-cutting authority is the responsibility of ancther office in the EPA Region, that office is
called the EPA regional program office. A federal government agency other than EPA that
has statutory respensibility for a cross-cutting federal authority is termed the responsible
federal agency, while its state counterpan, if one exists, is designated the responsible state

ageney,

In the SRF programs, the entity initially responsible for compliance activities {s
designated as the SRF assistance reciplent or simply the assistance recipient (e.g.. a
municipality or public water system). Compliance activities in the SRF programs may, and in
some instances, must, occur before assistance is awarded.

¥ With the exception of NEPA, where states follow the EPA approved “State environmental review
process,” in carrying out the federal cross-cutting requirements, states must follow the applicabie
regulations and prescribed procasses since the states are complying with the cross-cutters on EPA's
behalf.

"® The term "SRF agency” will be used to describe the various combinations of envirenmental
agencies primarily responsible for the implementaticn of the CWA and the SDWA as well as any other
agencies or departments with delegated authority to implement the SRF pragrams.

-]
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SECTION lI: ENVIRONMENTAL AUTHORITIES

A. National Environmental Policy Act
Pub. L. No, §1-190 [1970)
42 U.5.C, § 4321 et. seq.

The National Environmental Policy Act (NEPA), which was signed into Jaw on January 1,
1970, instructs federal agencles to thoroughly analyze the environmental consequences of their
actions in an open and public manner. NEPA was the first statute to incorparate the “impact
statement” approach to federal agency decision-making processes. The impact statement
requirement directs responsible federal officials o prepare detailed environmental assessments
for "major federal actions significantly affecting the guality of the human environment” (42
{U.8.C. § 4332(C)). The cross-culting effect of this requirement extends to nearly all federal
financial assistance programs.

NEPA does not require that agendies achieve a particular environmental result in their
undertakings. Instead, it directs agencies to adhere 1o a process that aims to minimize the
adverse environmental impacts of their activities. EPA’s NEPA reguiations at 40 C.F.R. Part 6,
Subpart C, incorporate requirements that are designed to result in compliance with the
substantive requirements of a host of other, more specifically focused enviranmental laws, such
as the Clean Air Act (CAA) and the Endangered Species Act.

EPA regulations at 46 C.F.R. §35.3140 and §35.3580 require recipients o conduct an
environmental review, or NEPA-like review, for projects and activities funded with SRF program
funds. State SRF recipients may comply with the environmental review requirement by
complying with EPA’s NEPA regulations at 40 C.F.R. Part 6." The specific application of the
NEPA-like review in the SRF programs is detailed below.

NEPA Implementation in the SRF Programs
1. The Clean Water Act

Under the Clean Water Act and 40 C.F.R. § 35.3140(a), EPA requires that all secticn
212 projects undergo a NEPA-like environmental review. These projects include the familiar
wastewater reatment projects as well as nonpoint source pollution control and estuary projects
that can also fit the definitions of "construction” and "treatment warks” in CWA § 212,

Because of the nature of the CWSRF program — conferring, as it does, a greater
responsibility on the states than in traditional grant programs — and because EPA seeks to
promote an envirenmentat ethic in the states, the Agency has required states to adopt
procedures for conducting environmental reviews that are consistent with the intent of NEPA but
that are carried out solely by state agencies under state statutes and pelicies. 40 C.F.R.

1" EPA's Part 6 NEPA regulations are currently under review., EPA will advise states if this review
results in any changes or new requirements which may have an impact on the SRF.
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§35.3140. States still have the option to adopt the federal regulations set out at 40 C.F.R. Part
6, or to apply their own *“NEPA-like” process for conducting reviews.

EPA's regulations implementing the CWSRF program at 40 C.F.R. Part 35 Subpart K
exiract the fundamental principles of EPA’s 40 C.F.R. Part 6 NEPA regulations in a way that fils
the unique structure of the CWSRF program. They set forth the minimum requirements that
must be Incorporated in stale environmental review processes {SERPs} for all projects. These
requirements allow state agencies te distinguish between the environmental review procedures
that must be applied to projects that receive funds equaling the amount of the grant, and that
are the focus of this handbook, and aliernative procedures that may be applied to other
projects. The Regional Administrator must review and approve the SERP and any subsequent
significant changes o the SERP using the criteria at Appendix A to 40 C.F.R. Pari 35, Subpart
K. in general terms, the Regional Administrator will approve a SERP that contains the following
elements:

. proper legal authority to conduct environmental reviews;

. an interdisciplinary approach for kentifying and mitigating any environmental
effects caused by the projects;

. a procedure to fully decument the information, processes and premises that

influence decisions;
. public notice and participation procedures; and,

. a process for evaluating alternatives and measures to aveid, minimize, or
mitigate adverse impacts.

2. The Safe Drinking Water Act

The DWSRF environmental review process, see 40 C.F.R. § 35,3580, is based on the
principles developed for the CWSRF program.

Projects whose cumulative funding equals the amount of the capitalization grant must be
reviewed under a SERP that is functionally equivalent to ERA's NEPA review or the "NEPA-like”
review process created by the state. 40 C.F.R. § 35.3580(c). As nated in the Introduction,
because all set-aside activities are funded with federal dellars they must meet federal cross-
cutting authorities to the extent that they are implicated, This includes environmental review. In
most cases, the use of the funds for activities conducted under set-asides (e.g., funding state
staff positions, contracts to provide technical assistance) wili nat implicate environmental review
requirements, because these activities do net have a significant effect on the environment.

The Regional Administrator must review and approve the SERP and any subseguent
significant changes to the SERP using the criteria at Appendix A to 40 C.F.R. Part 35, Subpart
i.. In general terms, the Regional Administrator will approve a SERP that contains the following
elements:
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. proper legal authority to conduct envirenmentat reviews;

. an interdisciplinary approach for identifying and mitigating any environmental
effects caused by the projecis;

. a procedure to fully document the information, processes and premises that
influence decisions;

. public notice and participation procedures; and,

. a process for evaluating alternatives and measures to avoid, minimize, or

mitigate adverse impacts.
3. Tier Il SERPS

States must conduct environmental reviews of CWSRF and DWSRF projects, but for
those activities funded in an amaunt greater than the capitalization grant, a state may elect to
apply an alternative SERP (i.e., Tier | review). See 40 C.F.R_§ 35.3140(c) and 40 CF.R. §
35.3580(d).

4. The SERP antd Compliance with Other Environmental Authorities

The intent underlying the SERF process i$ to ensure that recipients consider
environmental impacts early in the planning process, to resclve compliance issues through
prudent planning, and te integrate under the SERP umbrella procedures for compliance with the
ather cross-cutting environmental laws. Most of these other environmental authorities must also
be addressed early in the planning process of a project or activity. As stated previously, in the
SRF programs, comphiance with federal cross-cutting authorities begins with a commitment
made by the state SRF agency to comply, and to require certain assistance recipients to
comply, with the applicable cross-cutters. States may also receive compliance assistance
through the appropriate cfficial in the EPA regicnal program office.

With scme variations te account for differences in the laws or in the roles of the different
levels of government, there is a series of steps in the process of achieving compliance with the
environmental cross-cutters through the SERP process.

(1) With the assistance of the SRF agency, the assistance recipient must first conduct
the necessary studies and analyses and prepare documentation demonsirating that the
proposed project is in compliance with the cross-cutting environmental authorities, or
that appropriate mitigation measures are included in its planning. These studies should
be done in conjunction with the SERP's broader environmental analysis. The assistance
recipient may also need to consuit with representatives of responsible state agencies on
particular cress-cutters to resolve compliance issues before the state-level review
begins.

{2) The state SRF agency conducts an independent review of the documents prepared
in step one and drafts the SERP documentation, which should include a preliminary
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determination regarding compliance with relevant cross-cutters, or the measures the
assistance recipient must take to achieve compliance.

(3) The state SRF agency must notify the responsible state or federal agency of its
findings. If the responsible state or federal agency concurs in the SRF agency's
determination (for example, where the Fish and Wildlife Service issues a "No Affect”
letter), the SRF agency may then issue #s final decision document and proceed with the
project. If the responsible state or federal agency objects to the SRF agency's findings,
the SRF agency must either revise its findings or seek to resolve outstanding issues
directly with the responsible agency.

When the SRF agency and the responsible federal agency cannot resolve issues
between themselves, these issues must be raised with the EPA regional office. During this
precass, the EPA regional office may consult with the responsible federal agencies. The SRF
agency must maintain a file on each project, which documents the SRF agency's actions with
respect {0 environmental cross-cutters (e.g., including the [etter requesting comments an the
preliminary determination and a summary of comments).

5, The SERP and Compliance with Environmental Justice

Executive Order No.12898, signed Fabruary 11, 1894, directs all federal agencies to
“make achieving envircnmental justice part of its mission.” Each agency is required to identify
and address any “disproportionately high and adverse human health or environmental effects of
its programs, policies, and acfivities on minority populations and low-income populations.” EPA
has defined its vision of environmental justice as “the fafr treatment and meaningful involvement
of ali people regardless of race, cofor, national origin, or income with respect to the
development, implementation, and enfarcement of enviranmental laws, regulations, and
policies.” Further, environmental justice requires that *no group of people, including a racial,
ethnic, or a socioeconomic group, should bear a disproporfionate share of the negative
environmental consequences resulting from . . . the execution of federal, state, local, and tribal
programs and policies.” (www.epa.gov/compliance/environmentaljustice).
One vehicle for EPA’'s efforts to address environmental justice concerns is the NEPA analysis.
As a matter of policy, EPA has integrated environmental justice concepts into NEPA analyses
through guidslines outlining the steps that should be taken to ensure environmental justice
concerns have been addressed during the NEPA process. Identifying potential adverse effects
on mincrity and low-income populations, as well as encouraging early public participation and
the development of alternative or mitigating options is emphasized. Like NEPA's procedurat
requirements, the purpose of the SERP process is to help ensure that environmental
consequences are fully considered and addressad before actions are taken. Therefore, states
must comply with Executive Order No. 12898 by integrating envircnmentat justice into their
SERF process.
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B. Historic Resources

National Historic Preservation Act
Pub. L. No. 88-665, as amended, 80 Stat. 917 {1966)
16 U.5.C. §470 ef. seq.

The National Historic Preservation Act (NHPA) embodies a fong-standing nafional policy
e preserve historic sites, buildings, structures, districts and objects of national, state, tribal,
focal, and regional significance and, among other things, to protect such histotic properties from
adverse impacts caused by activities undertaken or funded by federal agencies. NHPA
expanded the scope of the 1935 Historic Sites Act, Pub. L. No. 74-292 by estaklishing the
National Register of Historic Places, a listing of historical and cultural resources maintained by
the U).S. Department of the [ntedor (DO,

The fundamental responsibiities of federal agencies are expressed in Seclion 106 of the
Act, which reads:

The head of any Federal agency having direct or indirect jurisdiction over a
proposed or federally assisted underiaking in any State and the head of any
Federal department or independent agency having autherity to license any
undertaking shall, pricr to approval of the expendiiure of any Federal funds on
the undertaking or prior to the issuance of any license, as the case may be, take
into account the effect of the undertaking on any district, site, building, structure,
or object that is included in or eligible for inclusion in the National Register. The
head of any such Federal agency shall afford the Advisory Council on Histaric
Preservation established under title || of this Act (16 U.S.C. §§ 470i etf. seq.) a
reasonable opportunity to comment with regard o such undertaking.

16 U.S.C. §470(0"

The NHPA is administered by the DOI and the Advisory Council on Historic Preservation
(the Counci). The Councit implements section106 of the NHPA and has promulgated
regulations for consultation regarding how fo determine the effects of federal agency
undertakings on historic properties. 36 C.F.R. Part 800. Although under certain circumstances
the Council may become directly involved in such consultations, the procedures generally call
for consultation between the federal agency and relevant state or tribal historic preservation
officers (SHPQOs and THPOs) and other interested parties.

Implementation in the SRF Programs
The SRF agency, in consultation with the Advisory Council or SHPO/THPO, as well as

other interested parties, must first determine whether a project might affect historic properties
that are included or eligible for inclusion on the National Register. This step is done by

12 Undertaking means a praject, activity, or pregram funded in whoe or in part under the direct or
indirect jurisdiction of a federal agency, including: those carried out by or on behalf of the agency; those
carrled out with federal financlal assistance; those requiring a federal permit, license, or approval; and
those subject to state or local regulation administered pursuant to a delegaticn or approval by & federal
agency. 16 U.5.C. § 470w(7), 36 C.F.R. § 800.16(y).
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identifying whether there are historic properties in the project area. The SRF agency reviews
background information, consults with the SHPO/THPC and others, seeks information from
knowledgeable parties, and conducts addifional studies as necessary. Unlisted properties are
evaluated against the National Park Service's published National Register criteria, in
cansultation with the SHPOTHPO and any indiar Tribs or Mative Hawaiian organization that
may attach religious or cultural importance to them.

If the BRF agency finds that historic properties are present, the next step is to assess
possible adverse effects. Again, consultation must occur with the SHPO/THPQ and cther
interested parties, [f they agree that there will be no adverse effect, the agency proceeds with
the undertaking and any agreed upon conditions. If the parties cannot agree or they find that
there is an adverse effect, the agency begins consultation to identify ways to avoid, minimize, or
mitigate adverse effects. This process alse requires consultation with the SHPO/THPO and
others, including Indian Tribes and Native Hawaiian organizaticns, local governments, and
members of the public.

Befere the SRF agency issues its envirenmental decision document on the project, the
106 process should be completed. If, because of disagreement among the appropriate parties,
the SRF agency cannct issue a determination that no historic or cultural properties are in the
project area, that rescurces do exist in the project area but will not be adversely affected, or that
adequate mitigating measures wiff be taken to avoid or reduce adverse effects to rescurces in
the project area, the SRF agency must netify the EPA regicnal office. The EPA regional office
will then enter into consultations with all parties to resolve the dispute.

Additional References

. 36 C.F.R. Parl 800. Pratection of Historic Properties. See also www.achp.gov for
additional reference materials and guidance.

. Programmatic Agreement Among the Environmental Protection Agency, The Advisory
Council On Histeric Preservation, And The National Conference Of State Historic
Preservation Officers Cancerning Cempliance With The National Historic Preservation
Act Under EPA's State Water Pollution Control Revolving Fund Program (1991).%

Archeological and Historic Preservation Act
Pub. L. No, 93-291 (1974)
16 LL.S.C, §469a-1

The intent of the Archeological and Historic Preservation Act (AHPA) is te limit the loss
of important historical data that would result from federal, or federally authorized, construction

'3 EPA has entered into a Programmatic Agreement with the Gouncil and the National Conference of
State Historic Preservation Officers establishing procedures for NHPA compliance in the CWSRF
program. Because the two programs are similar, the DWSRF program follows the programmatic
agreemert as a matter of practice. Under this agreement, the SRF agency in the first instance carries out
the responsibilities of the NHPA section 106 process.
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activities. Uniike section 106 of the NHFA, which principally addresses adverse effecis to
historic properties identified within a project area prior to project initiation, the requirements of
the AHPA are typically invoked when historic properties are discovered after the project has
begun and potential adverse effects may occur. {The NHPA regulations do have a provision
that addresses late discoveries of historic properties),

The AHPA requires federal agencies to identify relics, specimens, and other forms of
scientific, prehistorical, historical, or archaeologic data that may be lost duting the construction
of federally sponsored projects and to nominate for the register resources under the agency's
control, to ensure that these resources are not inadvertently transferred, sold, demafished or
substantially altered, or allowed to deteriorate significantly. if such items are discovered, the
DOI must be notified to recover the data or recommend measures to mitigate potential losses.
The Department's standards and guidelines (48 Fed. Reg. 44716 {Sept. 9, 1983)) detail
accepied archeological preservation activities and methods. This publication is the standard for
all data recovery activities undertaken in the SRE prograrms for discovery situations under the
AHPA, or for avoiding or mitigating adverse impacts oh known historic properties under the
NHPA,

16 U.S.C. § 469a-1 reads in park
(a) Notification and request for preservation of data

Whenever any federal agency finds, or is nofified, in writing, by an appropriate historical
or archeclogical authority, that its activities in connection with any federal construction
project or federally licensed project, activity or program, may cause irreparable loss or
destruction of significant scientific, prehistarical, historical, or archeological data, such
agency shall notify the Secretary [of the Interior], in writing, and shall provide the
Secretary with appropriate information concerning the program, project or activity.

Such agency may request the Secretary to undertake the recovery, protection, and
preservation of such data. .. .*

When discoveries are made on a project that required the invoivement of the
SHPOITHPC during the early planning stages of the project, compliance with the AHPA can be
satisfied by continuing to work through the SHPO/THPO under procedures of the NHPA.
Altematively, whether or not it is necessary o consult with the SHPQ/THPO on a praject
involving NHPA compliance, compliance with the AHPA may be accomplished by working
directly with the DOI, National Park Service's Gepartmental Consulting Archeologist,

Implementation in the SRF Programs

The SRF agency may involve the SHPOTHPG in determining the significance of
discoveries of scientific, prehistoric, historical, or archeclogical data made during construction.
Agreements for data recovery, and mitigation measures if necessary, made between the SRF
agency and the SHPO/THPO will satisfy EPA's compliance obligations. The EPA regional office
needs o be notified and involved only when disputes cannot be resolved. If, however, the SRF
agency fails to work through the SHPO/THPO, the EPA regicnal office must be nofified and will
coordinate with the DO! to ensure compliance with the AHPA.
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Recovery or mitigation measures may require alteration of the project’s approved plans.
The results of the consultations and approved data recovery mitigation plan must be included in
the assistance recipient's environmental documentation for the project.

C. Environmentally Sensitive Lands

Protection of Wetlands ™
Executive Order No. 11880 (1977}, as amended by Executive Order No. 12608 {1997)

A national policy aimed at protecting wetlands, which include marshes, swamps, bogs,
ponds, and other areas that are regulary inundated with water, has been pursued, at least
implicitly, since the passage of the Rivers and Harbors Act of 1899. A number of laws, including
the CWA and the Coastal Zone Management Act, Pub. L. No. 92-583, 16 U.5.C. §1451 et. seq.,
In some manner regidate the management of wetlands.

National wetlands policy applicable to the activities of federal agencies is set forth in
Executive Order No. 11990, which was issued by President Carter in 1977 and which President
Clinton amended 20 years later by Exscutive Order No. 12608. The Executive Order broadly
directs all agencies of the federal government to carefully consider the effects on wetiands from
the discharge of any of their responsibilities, and to mirimize the destruction, loss, or
degradation of wetlands in any manner when there are feasible alternatives to the action.
Section 2(a) of the crder requires that:

... each agency, to the extent permitted by law, shall avoid undertaking or
providing assistance for new construction located in wetlands unjess the head of
the agency finds (1) that there is no practicable alternative to such construction,
and {2) that the propoesed action includes al? practicable measures to minimize
harm to wetlands which may result from such use.

The Executive Order also requires public notice of any plans fo support new construction
in wetlands.

Implementation in the SRF Programs

SRF assistance recipients must first determine, in consultation with the state
environmental agency, whether a proposed project will be located in or affect a wetland.™ if so,
further consultations must be held to develop and evaluate alternative locaticns for the project
or other mitigating measures.

% See aiso Pub. L. No. 99-645, 1988, as codified at 16 U.5.C. § 3501 of. seq.

* Under 16 1.S.C. § 3831, the DO Is directed to prepare the National Wetlands Inventory Maps and
other documents as part of the National Wetlands Inventory Project. (1998).
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If this evaluation determines that there are no practicable alternatives that would avoid
impacts to wetlands, the assistance recipient, in consultation with the state envircnmental
agency, shall design or modify the project to minimize adverse impacts tc the wetlands and
provide an opporiunity for public review and comment on the proposed project.

Tweo other important aspects of complying with Executive Order No. 11550 in the SRF
programs must be considered by the assistance recipient. Underthe EPA's "no net foss of
wetlands” policy, where natural wetlands will be destroyed by project construction, assistance
recipients must devise plans to construct substitute or "mitigation” wetlands, Secondly, the
recipient should seek the assistance of the U.S. Fish and Wildiife Service when developing
measures to mifigate adverse impacts on wetlands, to ensure that these measures adequately
protect the diversity and the habitat of species living in the affected wetland.

During the enviranmental review of the project, the SRF agency must furnish both the
U.S. Fish and Wildlife Service and the EPA regional office with documentation demonstrating
that (1) all alternatives to locating the project in or affecting the wetland were carefully
considered, {2) the alfernative selected was the only practicable cne, and (3) adequate
measures will be faken to mitigate damage to the wetland, including its natural systems. The
SRF agency will be respensible for ensuring that any comments by the Service and the EPA
regicnal office are taken into account in the project's design.

Additional References

. 40 C.F.R. Part & Appendix A: Statsment of Procedures on Floodpiain Management and
Wetlands Protection.

Flood Plain Management
Execufive Order No. 11988 {1977), as amended by Executive Order No. 12148 {1979)

Federal policy designed to promote the prudent management of flood plains has baen in
effect since 1988, with the passage of the Nafional Flood Insurance Act. Pub. L. No. 90-448, 42
U.8.C. § 4001 ef seq. By providing federal subsidies for private flood insurance and by
requiring flocd-prone communities to have the insurance as a condition to receiving federal
assistance, that law and the Flood Disaster Protection Act of 1973, Pub. L. No. §3-234, 87 Stat.
939 (1973}, reccgnized the serfous economic and environmenial damage that can result from
flocding in developed lowland areas.

Executive Order No. 11588 regulates the actions of federal agencies that affect flood
plains.™ This order requires all agencies undertaking, financing, or assisting proposed activities
fo determine whether they will occur in or affect a flood plain and to evaluate potential measures
to aveid adversely affecting the plain. Locations of flood plains can be determined by examining

18 Executive Order No. 121 48, 3 C.F.R. §412, transferred functions for flood plain management to the
Federal Emergency Management Agency.
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maps available from the U.S. Department of Housing and Urban Development, Federal
Emergency Management Agency (FEMA), the U.S. Department of Agriculture, and state water
resource planning agencies, Agencies must select, if they are available, viable aiternative
locations for their undertakings that will not affect flood plains.

If construction ar improvements will be undertaken or supported in a fiood plain because
no practicable alternative focations are available, and the SRF agency has otherwise complied
with the Executive Order, measures must be taken to minimize the risk of flood damage to or
within the flood plain, such as flood proofing the facility to be constructed, elevating structures
above base fload levels, or providing compensatory flood storage. In addition, public review is
required for each plan or proposal for action taking place within a flood plain.

Implementation in the SRF Programs

In consultation with the state SRF agency, the SRF assistance recipient must first
determine whether the proposed project will be located in or affect a flood plain.

If the proposed project will be located in or will affect a fiood plais, the assistance
recipient must prepare a flood plainfwetlands assessment. If there are no practicable
alternatives o the proposed site, the assistance recipient must document the mitigating
measures or design modifications that will be taken to reduce the threats from locating the
project in the flood plain. In conjunction with the public notice procedures in the SERP, the
plrcaject area community must be informad why the proposed project is to be located in a fleod
plain.

The environmental information documentation describing mitigating and design
measures must be submitted by the assistance recipient fo the SRF agency, which prepares a
preliminary finding on whether the assistance recipient has complied with Executive Order No.
11988. Notice of this finding should be given to FEMA, which may provide recommendations
for improving mitigafion measures cor further medifying the project's design to enhance flocd
protection.

Additional References

. 40 C.F.R, Part 6 Appendix A: Statement of Procedures on Fleed Plain Management and
Wetlands Protection.
. 43 Fed. Reg. 6030 (1978): Water Resources Council's Flood Plain Managament

Guidelines issued to aid all other federal agencies in amending their regulations and
procedures fo comply with Executive Crder No. 11988, The Guidelines include an eight-
step decision-making process.

. “Further Advice on Executive Order 11988 Flood Plain Management,” issued by FEMA
and the Interagency Task Force on Flood Plain Management, in 1987.
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Farmfand Protection Policy Act
Pub. L. No. 97-98 (1981)
7 U.8.C. §4201 et. seq.

In the 19705, federal assistance for large-scale construction projects became pervasive
and concerns developed in several agencies that many projects were being undertaken without
due regard to their effect on the productive capacity of the nation's agricultural lands. These
copeerns gave rise to a series of policy statements, issued by the U.S. Department of
Agricuiture, the Council on Environmental Quality and the EPA (EPA Policy to Protect
Environmentally Significant Agricultural Lands, signed by the Administrator on September 8,
1978), instructing federal program managers to more carefully consider the effect of a project on
agricultural land and to take alternative or mitigating measures, when appropriate, to ensure
that vaiuable farmland is preserved.

This policy direction culminated in 1981 with the passage of the Farmland Protection
Palicy Act, which was included in the 1981 Farm Bill (Agriculture and Food Act of 1981, Pub. L.
MNo. 97-98, 7 U.5.C. § 4201 e, 58q.). In the Act, Congress directed federal agencies to use
criteria developed by the Scil Conservation Service (SCS) to identify the potential adverse
effects of federal pregrams on farmland and its conversion to nonagricuftural uses, to mitigate
these effects, and o ensure that programs are carried out in a manner that is compatible with
the farmiand preservaticn policies of state and local governments, and private organizations,

7 U.S.C. § 4202(b) calls upen all federal agencies to:

... identify and take into account the adverse effects of federal programs on the
preservation of farmland; cansider alternative actions, as appropriate, that could
lessen such adverse effects; and assure that such federal programs, to the
extent practicable, are compatible with state, unit of lecal government, and
private programs and policies to protect farmland.

implementation in the SRF Programs

Early in the planning phase of a project, the SRF agency and SRF assistance regipient
shoufd seek technical assistance from the state conservationist or local representative
regarding the alternative sites proposed for the projeci. The sfate conservationist can offer
advice on what further actions must be taken by the assistance recipient and the SRF agency to
further evaluate important farmlands; the significance of all identified important farmlands; the
sizing of the project as it relates to secendary growth; the continued viabiity of farming and farm
support services in the project area; and alternatives or mifigation measures the SRF agency
and assistance reciplent should take to reduce potential adverse effects on important farmlands,

Before proceeding with the project, the SRF agency must nofify the state conservationist
or local representative about measures that the SRF assistance recipient will take to avoid,
minimize, or mitigate effects on important farmlands.
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Additional References

. 7 C.F.R. Part 658: Department of Agriculture criteria for identifying and taking into
account the adverse effects of federal programs cn the preservation of farmiands.

* EPA Poficy to Protect Environmentafly Significant Agricultural Lands, Seplember 8,
1678,

D. Coastal Area Protection

Coastal Zone Management Act
- Pub. L. No. 92-583 {1972}, as amended
16 U.5.C. § 1451 ef. seq.

in 1872, Congress amended the Marine Resources and Engineering Development Act to
establish a naticnal policy for the protection, beneficial use, and effective management and
development of the nation's coastal zanes.” The Act is also applicable to the coasts of the
Great Lakes. The Coastal Zone Management Act, Pub. L. Na. 101-508, 104 Stat. 1388-300
{1990), authorizes the Secretary of Commerce to assist states in the development of
management plans designed to regulate land and water use in coastal areas. The Act also
calls on all federal agencies to ensure that their activities in coastal areas are consistent with
the state coastal zone management plans that have been approved by the Department of
Commerce.

16 U.S.C. §1456(c)(1)(A) states:

(c)(1)(A) Each federal agency activity within or outside the coastal zone that
affects any land or water use or natural resource of the coastal zcne shall be
carried out in a manner which is consistent, to the maximum extent practicabie,
with the enforceable policies of approved state management programs.

Generally, before any federally supportad activity can be undertaken in a coastal zone, a
determination that the project is consistent with the coastal zone management pian (consistency
determination) must be secured from the responsible state agency.

Implementation in the SRF Programs

The Goastal Zone Management Act places primary responsibility for complying with its
provisions in the state Coastal Zone Management agency. SRE assistance recipients shouid

7 The coastal zone encompasses coastal waters including the lands therein and thereunder and the
adjacent shere lands and the waters therein and thereunder, The ceastal zone includes islands, intertidal
areas, salt marshes, wetlands and beaches. The zone extends inland from the shorefines only ta the
extent nacessary to contro! the shere fands. See 16 U.S.C. § 1453(1)
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consult directly with the state Coastal Zone Management agency during the planning stages to
ensure that the project will be consistent with the state’s coastal zone management plan.
Consistency can be achieved through appropriate siting of the facility and ifs components or by
incorporating adequate mitigating measures in the project’s design. The SRF assistance
recipient rmust then provide the SRF agency with documentation that the project is consistent
with the coastal zone management plan. The SRF agency will review the documentation and
may propose additional mitigating measures before forwarding a certification of consistency to
the state Coastal Zone Management agency. If the Coastal Zone Management agency
determines that the project is consistent with the state management plan {a consistency
determination), the SRF assistance may be provided.

If the Coastal Zone Management agency cannot issue a consistency determination, the
SRF agency must resume consultation with the assistance recipient and the Coastal Zone
Management agency in an effort to resolve consistency issues. Conflicts can be addressed
through informal discussions with the Coastal Zone Management Act's administering agencies,
the National Oceanic and Atmospheric Administration (NOAA), or threugh mediaticn by the
Department of Commaerce, Office of Ocean and Coastal Resource Management.

Additional References

. 15 C.F.R. Part 930 Subpart F: Consistency for Federal Assistance to State and Locals
with Approved Coastal Zone Management Programs.

. 15 C.F.R. Part 923: Coastal Zone Management Program Regulations.

Coastal Barriers Resources Act
Pub. L. No. 97-348, 9€ Stat. 1653 (1982)
16 U.5.C. §3501 et. seq.

In 1982, Congress enacted legislafion intended to discourage development in the
Coastal Barrier Resources System, a collection of undeveloped and ecologically sensitive
barrier formations along the Atlantic and Gulf Coasts of the United States, and the shore areas
of the Great Lakes. The Coastal Barrier Rescurces Act restricis federal financial expenditures
and assistance that would encourage development in the Coastal Barriers Resources System
and the adjacent wetlands, marshes, estuaries, inlets, and near-shore waters. 16 US.C. §
3504(g) reads in part:

'® The Coastal.Barrier Rescurces System is estabiished at 16 U.S.C. §3503. The areas in the system
are depicted on maps on file with the Secretary of DOI titted, "Coastal Barrler Resources System.”
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Limitations on Federal Expendiiures Affecting the System

{a) . . . no new expenditures or new financial assistance may be made available
under guihority of any federal law for any purpose within the [Coastal Barrier
Resources System], including, but not imited to -

(1) the construetion or purchase af any structure, appurtenance, facility,
or related infrastructure . . . .

16 L).5.C. §3505 provides a number of exceptions to this limitation on federal funding,
including exceptions for facilities necessary to explere and extract energy resources and for "the
maintenance, replacement, reconstruction, or repair, but not the expansion of, publicly-owned or
operated , | . structures or facilities that are essential links in a larger netwerk or system.” 16
U.S8.C. §3505(a)(3).

Implementation in the SRF Programs

During the planning phase of a proposed preject and with the assistance of the state
SRF agency, the SRF assistance recipient should consuit with the state Coastai Zone
Management agency to determine whether a proposed project will have an effect on the Coastal
Barrier Resources System and, if so, the alternative sites or mitigating measures that must be
incorporated in the project's design,

The state SRF agency must then provide the state Coastal Zone Management agency
and the U.S. Fish and Wildlife Service with a certification, supported by sufficient
documentatian, that the proposed project will nof affect the system, or documentation on the
alternative site or mitigating measures that will be taken to avoid any effect on the system. The
U.S. Fish and Wildlife Service is respensible for commenting on this information direcily to the
state SRF agency or the Coastal Zone Management program. Any recommendations offered by
the U.S. Fish and Wildlife Service or the Coastal Zone Management agency to further minimize
the effect of the proposed project must be considered for Integration in the project's design by
the SRF agency before it may provide assistance.

Additional References

. 48 Fed. Reg. 45664 (1983): DCI, L.8. Fish and Wildlife Service, Coastal Barfier Act
Advisory Guidelines.
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E. Wild and Scenic Rivers Act
Pub. L. No. 80-542, 82 Stat. 913 (1968)
16 U.S.C. §1271 et. seq.

Congress passed the Wild and Scenic Rivers Act fo preserve the special scenic,
cultural, historic, recreational, geologic, and fish and wildlife values of the nation's free flowing
rivers and related adjacent land. The Act established the national Wild and Scenic River
System, which includes rivers designated by Act of Congress and rivers that the Secretary of
the DOl approves for addifion to the list upon the petition of state governors. The Wild and
Scenic Rivers Act establishes requirements for proposed projects that may effect the river, river
segments, or the adjacent land.

The Wild and Scenic Rivers Act prohibits federal assistance for water resource projects'®
that would have direct and adverse effects on, invade, or unreasonably diminish, the special
vaiues of a designated wild and scenic river. This restraird is contained in 16 11.5.C. §1278(a),
which reads in part:

. .. no department or agency of the United States shall assist by loan, grant, or
otherwise in the construction of any water resource project that would have a
direct and adverse effect on the values for which such river was established.

Similar language is used fo describe the protection due rivers that are being studied for
possible inclusicn in the system (study rivers). 16 U.5.C. §1278(b).

Implementation in the SRF Programs

During the planning of a proposed project, the SRF assistance recipient should consult
with agpropriate state or federal officials and the SRF agency to determine whether the project
or any alternatives under consideration may affect a designated cr study river. The appropriate
agency is the one that has jurisdiction over the rivers in the project area and includes the
National Park Service, the U.S. Forest Service, or, in some cases, the DOI's Bureau of Land
Management (BLM). The cross-cutting requirements of the Wild and Scenic Rivers Act are
satisfied if there are no designated or study rivers in the project area, or if the project will not
have a direct and adverse effect on a designated or study river,

Wiith the assistance of the SRF agency and other appropriate state and federal officials,
the SRF assistance recipient must evaluate further the alternatives under consideration that
may affect a wild and scenic river. If those evaluations demonstrate that an afternative will have
an adverse effect on & wild and scenic river, it must be eliminated from consideration and other
alternatives or planning adjustments must be pursued.

Documentation of any evaluations done by the assistance recipient to determine the

% “Water resource projects” are defined in the Services regulations to inciude “construction of

developments which wollld affect the free-flowing characteristics of a designated or propesed Wild and
Scenic River or Study River.” “Canstruction” is defined ag any action carried out with federal assistance
affecting the free-flowing characteristics or the scenic or natural values of a Wild and Scenic River or a
Study River.” 36 C.F.R. §297.3.
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effect of a proposed alternative on a wild and scenic river, aleng with documentaticn
demenstrating that the selected plan will not adversely affect the river, must be fumished to the
SRF agency. The SRF agency must then submit this information for review and comment {o the
federal agency charged with administering the river at least 80 days in advance of the planned
action. 16 L.S.C. § 1278(a). SRF assistance cannot be provided to the applicant without the
consent of the federal administering agency.

Additional References
- 36 C.F.R. Part 297 Subpart A: Wild and Scenic Rivers, Water Resources Prajects,
. 47 Fed. Reg. 39457 (1982): Joint DOl National Park Service and Department of

Agriculture {DOA) Forest Service Final Revised Guidelines for Eligibility Classification
and Management of River Areas.

F. Endangered Species Act
Pub. L. No. 93-205 {1973), as amended
16 U.5.C. §1531 et. seq.

Congress passed the Endangered Species Act in response 1o the risks posed {0 plants,
fish, and wildlife by development and economic growth. The DOFs U.3. Fish and Wildlife
Sendce and the Department of Commerce’s National Marine Fisheries Senvice prepare and
maintain a list of endangered and threatened species. The Act requires all federal agencies to
ensure that their activities are not likely to jeopardize, destroy, or adversely modify tisted or
proposed endangered and threatened species, or the designated critical habitat on which they
depend. The Act alsc prohibits federal agencies and ail other “persons” from “laking,” e.g.,
harming (inciuding, in some cases, habitat modification), harassing, or kifiing, endangered, and
most threatened, animal species, without prior authorization for incidental taking from the
appiicable Service.

Actions that may affect listed species or their crifical habifat must be reviewed through a
consuitation process between the federal agency and either the U.S. Fish and Wildlife Service,
which is responsible for terrestrial and freshwater species, or the National Marine Fisheries
Service, which is responsible for most marine species. Federal agencies also must “confer”
with the Service(s) if their actions are likely to jeopardize the continued existence of species
proposed for {isting or result in the destruction or adverse modification of habitat prapesed for
designation as critical. The consuitation and conference processes are estabiished by Section
7 of the Act, which reads in part:

{a) Federal Agency Actions and Consultaticns.
(2} Each federal agency shall, in conjunction with and with the assistance of the

Secretary, insure that any action autherized, funded, or carried cut by such
agency is not likely to jeopardize the continued existence of any endangered
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species or threatened species or result in the destruction or adverse modfication
of habitat of such species which is determined by the Secretary, after
consultation as appropriate with affected states, to be critical, . . .

{4) Each federal agency shall confer with the Secretary on any agency action
which is fikely to jeopardize the continuad existence of any species proposed to
be listed . . . or result in the destruction or adverse madification of critical habitat
proposed to be designated for such species.

16 U.8.C. §§1536(a)(2)and (4)

Finally, all "persens” in the U.S,, including federal agencies, states, and other non-
federal entities, are prohibited from “taking” (e.g., harming, harassing, or killing) individuals of
[isted animal species under section 9 of the ESA. Detailed regulations governing ¢onsultation,
conferences, and take issues associated with agency actions are set forth at 50 CFR Part 402.
These regulations allow for federal agencies to fulfill certain ESA duties through designated
nonfederal representatives. 50 CFR § 402.08.

Implementation in the SRF Programs

During project planning, the SRF assistance recipient should obtain a fist of any fisted or
proposed species or designated or proposed critical habitaf that may be present in the action
area and consult with the regional office of the apprapriate Service to determine whether any
listed or proposed species or critical habitat may be affected by the proposed project. The
project can proceed if the state SRF agency conclusively determines that listed or proposed
species or critical habitat will not be affected in any way -- adversely or beneficially, directly or
indirectly — by the project or interrelated or interdependent activities.

If the proposed project may affect a listed or proposed species or ¢ritical habitat, the
state SRF agency and the appropriate Service must consult to determine the nature of that
effect. A biological assessment must be prepared by the SRF agency (with the SRF assistance
recipient’s assistance, if appropriate) {o serve as a basis for the determination that there will be
ne likely adverse effect on any listed species or critical habitat, or to support EPA in formal
consultation with the appropriate service,® In order for the consultation to be concluded
through an informal process, the appropriate service must provide written concurrence with the
determination that the action is not likely to adversely affect listed species or critical habitat. In
other words, the consultation does not conciude until the Service issues either (1) a biological
opinion or (2} a concurrence letier agreeing that the action is not likely to adversely affact any
listed species (informai consultation).

When formal consultation is necessary, the appropriate Service will render a biological
opinion. If the opinion conciudes that a proposed project is likely fo jeopardize a fsted species

# \While biokegical assessments are mandated for “major construction activities” as defined by the
Act's regulations, they are not mandatory fer projects that are not “major construction activities.” In that
case, however, a biclegical evaluation or other analysis similar to a biological assessment that analyzes
the project’s potential effects on species and critical habitat is required in order for the consultation

process to proceed.
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or destroy or adversely modify a critical habitat, the Service will propose reasonable and
prudent alternatives to the project that wili not result in jeopardy of destruction or adverse
moedification, if possible. The EPA regional office, after consulting with the state SRF agency,
will likely require an alternative or modified plan for the project that is not likely to jeopardize the
species or habitat. [n addition, if the opinion concludes that the proposed project will resuit in
the incidental “taking” of a listed animal species, the Service generally will provide an incidental
take statement that authorizes take so long as the state SRF agency and the SRF assistance
recipient comply with specified reasonable and prudent measures necessary or appropriate to
minimize impact on the species, and terms and conditions to implement those reasonable and
prudent measures.

For either informal or formal consultation, ESA consultation does not canclude unti the
Service issues either (1) a concurrence letter agresing that the action is not likely to adversely
affect any listed species {informal consultation) or (2) a biological opinion (formal consultation),
There are time frames by which the Service is suppoesed 1o respond, but the SRF agency
cahnot proceed until the Service acts.

Additional References

. 50 C.F.R, Part 402: 0Ol and Departmeant of Commerce Procedures for Implementing
Section 7 of the Endangered Species Act.

. 50 C.F.R. 17,11 and 17.12: U.S. Fish and Wildiife Lisis of Endangered or Threatened
Species.

. 50 C.F.R. 17.95, 17.96 and Part 226: L..3, Fish and Wildiife Critical Habitats.

. 50 C.F.R. 222.23(a) and 227 4: Nationa! Marine Fisheries Service’s List of Endangered
or Threatened Marine Species.

. Final Endangered Species Act Consultation Handbook for Procedures for Conducting
Consultation and Conference Activities Under Seclion 7 of the Endangered Species Act,
U.S. Fish & Wildlife Service and National Marine Fisheries Service (March 1998), found
at hitp://endangered.fws.govwconsultations/s7hadbk/s7hndbk_htm

G. Essential Fish Habitat Consultation Process under the
Magnuson-5tevens Fishery Conservation and Management Act

Pub. L. 94-265 (1976), as amended
16 U.S.C. §1801 et. 5eq.

The Magnuson-Stevens Fishery Conservation and Management Act (MSA), as
amended, was designed to manage and conserve national fishery resources. Eight Regional
Fishery Management Councils (RFMC) were established fo maintain the fisheries in their
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geographic region through Fishery Management Plans (FMP). The Natfonal Oceanic and
Atmospheric Administrafion (NOAA), through the National Marine Fisheries Service {NMFS),
evaluates FMP and issues necessary regulations.

In 1996, reflecting Congressional concern with martine habitat loss, the MSA was
amended. The Sustzinable Fisheries Act of 1996 added new requirements for the identification
and protection of Essential Fish Habitat (EFH)* for species included in the fishery management
unit. Each RFMC was required to designate EFH in its region, as well as identify adverse
effects on EFH. Federal agencies are required to consult with the NMFS regarding “any action
authorized, funded, or undertaken, or proposed to be authorized, funded, or undertaken, by
such agency that may adversely affect any essential fish habitat identified under this chapter.”
16 U.B.C. § 1855(h){2).

The NMFS issued final EFH regulaticns in 2002 for coordination and censultation with
federal and state agencies concerning actions that may adversely effect EFH. (50 C.F.R.
600.905 &i. seq.). Actions completed prior te an EFH designation will nof require a consultation;
however renewals, reviews or substantial revisions will require a consultation if the renewa,
review or revision may adversely affect EFH. Importantly, “EFH consuitation is required for any
federal funding of actions that may adversely effect EFH." {50 C.F.R, 600.920(a)(1)).

implementation in the SRF Programs

EFH consultations are only required for acticns that may adversely effect EFH. Thus,
with the assistance of the SRF agency, the assistance recipient must first determine whether a
proposed project may adversely effect EFH. The NMFS will make maps and/or cther
information on the locations of EFH availakle as well as provide information on ways to promote
conservation of EFH, in order to facilitaie this assessment. If an action may adversely effect
EFH, the SRF assistance recipient must complete an EFH consuitation in conjunction, generally
within the SERP process.

When a SERP document is transmitted to the NMFS for comment, the document or the
{ransrrittal letter should clearly state that the agency is initiating EFH consultation. For example,
if the agency wants to use the EA process for EFH consultation, it must give the NMFS a draft
EA and delay signing a Finding of Nao Significant [mpact (FONSI) until after the agency
responds to NMFS EFlH recommendations. if an agency does not wish o provide a draft EA to
the NMFS, if may use some other process for EFH ¢onsultation.

If an SRF assistance recipient prepares an EFH Assessment, it must provide that
assessment to NMFS for comment. The NMFS will respond informally or in writing. The NMFS

#EFH is defined as “those waters and substrate nacessary to fish for spawning, breeding, feeding, or
growth to maturity.” 16 U.8.C. 1802(10). The NMFS has further interpreted this statutory definition at 50
C.F.R. 800.10.
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comments may include EFH Conservation Recommendations, if appropriate. If so, the SRF
recipient must respond to any NMFS EFH Conservation Recommendations, explaining the
project’s proposed measures for addressing, avoiding or mitigating the adverse effect of the
project on EFH. In the event that such a response s inconsistent with the Conservation
Recommendaticns, the SRF agency should first consulf with the EFA regional office before
explaining the reasons for not following the recommendations.

Additional References

. 50 C.F.R. 600,920 Federal agency consultation with the Secretary. Includes details on
the requirements of EFH Assessments. “EFH Assessment Template issued by Habitat
Conservation Division, National Marine Fisheries Service, June 14, 2001, available at
www.nwr.noaa.gov/1habcon/habweb/efhitemplates/eth_assessment_template.pdf.

- Essential Fish Habitat Gonsultation Guidance” issued by Office of Habitat Conservation,
National Marine Fisheries Service, available at
www.nmfs.noaa.gov/habitat/efh/Consuitation/TOGC. i,

. Guidance for Integrating Magnuson-Stevens Fishery Conservation and Management Act
EFH Consultations with Endangered Species Act Section 7 Consultations” issued by
National Marine Fisheries Service, January 2001, available at
www.nmfs.noaa gov/habitat/habitatprotection/images/guidance. pdf.

. National Finding for use of Endangered Species Act Section 7 Consultation Process to
Complete Essential Fish Hzbitat Consuliations” issued by National Marine Fisheries
Senvice, February 28, 2001, avallable at
w.nwr.ncaa.gov/ 1habcon/habwebleth/national_finding_2-01.pdf

H. Clean Air Act Conformity
Pub. L. No. 95-95 {1977}, as amended
42 U.5.C. §7401 et. seq.

Because of the nature and scope of the preblem {o be remedied, the Clean Air Act
{CAA) imposes responsibilities for its implementation on all levels of government. Among other
things, the Act directs EPA to set ambient air quality standards, which are airborne pollutant
levels that are sufficient to protect the public health and welfare. Each state must develop an
implementation plan {$IP), describing how it will attain, maintain and enforce the air quality
standards. Developing the SiP, and implementing its provisions for controlling direct and
indizect emissions, is done in consultation with state air agencies and other government
organizations.

Seclion 176(c) of the Act prohibils any federal assistance for an activity within a non-
attainment or maintenance area that fails to conform to an applicable SIP. This broad provision
reads in part:
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{€) Activities not conforming o approved or promulgated pans

{1) Ne department, agency, or instrumentality of the Federal
Gavernment shall engage in, support in any way or provide
financial assistance for, license or permit, or approve any activity
which does not conform 1o a [State Implementation Plan].

42 U.5.C. § 7506{c)
Implementation in the SRF programs

Section 176(c) is implemented through reguiations published by the EPA (40 CF.R. §
93.150 et seq (Determining Conformity of General Federal Actions to State or Federal
Implementation Plans)). If a state has adopted its own set of gensral conformity regulations and
EPA has approved them into the SIP, those regulations must be followed. The SRF assistance
recipient must first determine the direct and indirect emissions from the propesed project. If a
project's emissions for each nonattainment pollutant are below the de minimis thresholds set
forth in the applicable regulation, no further analysis is necessary and the project is presumed to
conform. If the total of direct and indirect emissions is above the applicable de minimis levels
and the project is otherwise nof exempt from a conformity determination, the project must be
found to conform to the SIP pursuant te one of the criteria listed in the regulation. The SRF
agency, in consultation with the responsible state air agency and others, must taks public
comment on a proposed conformity determination. Projecis cannot proceed unless they are
found to conform. The conformity analysis can be included in the environmental review
documents.

Additional References

. General Conformity Guidance: Question and Answers (July 13, 1984 and QOclober 19,
1994 (which addresses issues with respect to SRF funded projects) found at
www,epa.goviitnfoarpg/genconformity. himl.

| . Safe Drinking Water Act
Pub. L. No. 93-523 (1974), as amended
42 U.S.C. 300f et. seq.

In 1974, Congress passed the first comprehensive SDWA, The Act required water
supply systems in the United States {o meet certain minimum national standards o protect the
pubiic health. Under the Act, EFA is required to set standards for the wide range of
contaminants thaf can be present in drinking water supplies. EPA’s drinking water regulations
are codified at 40 C.F.R. 141-143. The SDWA was significantly amended in 1576, 1988, and
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1996,

In the 1974 Act, Congress emphasized preventing contamination of aquifers that are the
scle source of drinking water for a community. Section 1424 of the SDWA directs EPA, upon
determining that a sole source aquifer may be at risk of contaminaticn, to pubiish notice of that
determination in the Federal Register. In accordance with Section 1424(e) of the SDWA, 42
U.5.C. §300h-3(e), after the notice is puklished:

.. . no commitment for federal financial assistance (through a
grant, confract, loan guarantee, or otherwise) may be entered into
for any project which the Administrator [of EPA] determines may
contaminate such aquifer through a recharge zone so as to create
a significant hazard to public health, but a commitment for federal
financial assistance may, if authorized under another provision of
law, be entered into to plan or design the project to assure that it
will not so contaminate the aquifer.

Implementation in the SRF Programs

Before the SRF agency can approve project plans, SRF assistance recipients must
contact state officials to determine whether a sole source aquifer is in the vicinity of the
proposed project. If a sole source aquifer is in the project planning area, then the assistance
recipient, in consultation with state ground water officials, must conduct investigations to
determine if the aguifer could be contaminated by the project.

If the project could potentially affect ground water supplies, the assistance recipient, in
consultation with ground water officials, must elect an alternative site or devise adequate
mitigating measures. In the laiter case, the state SRF agency must advise the EPA regional
office of the assistance recipient's plans. If the EPA regional cffice requires additional mitigating
measures, the SRF agency and the assistance redipient, with the assistance of the EPA
regional office, must integrate these measures into the project's design.
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SECTION lil: SOCIAL POLICY AUTHORITIES

One way in which Cangress and the Executive Branch have advanced certain social
policy objectives is by linking the accomplishrent of those cbjeciives to federal assistance. For
example, recipients of construction assistance under maost federal programs must comply with
the: Executive Orders designed to ensure equal employment opporfunity and to increase the
participation of disadvantaged business enterprises (DBEs) i federally assisted programs and
activities.

Prominent ameng the cross-cutting social pelicy authorities are four anfi-discrimination
laws that have spedial status in federally assisted programs or activities and in the SRF
programs. Title VI of the Civil Rights Act of 1964 (Title V1), and the three anti-discrimination
laws that were modeled an H — Section 504 of the Rehabilitation Act of 1973 (Rehabilitation
Act), the Age Discrimination Act of 1975 (Age Discrimination Act), and Title IX of the Education
Amendments of 1972 (Title [X),” — prohibit discrimination in any federally assisted program
on the basis of race, color, national origin, sex, handicap, or age. Unlike other cross-cutting
authorities that apply enly fo the federally funded program or activity, the prohibitions of these
laws generally apply to the entire operation of the organization receiving the assistance, For
example, if a local school system receives federal funds to upgrade its libraries, it must comply
with the civil rights laws in other aspects of its programs, ineluding those that do not receive
federal financial assistance. The legisiative history of the Civil Rights Restoration Act also
makes clear that, where one level or department of government receives federal financial
assistance for distribution to another level or depariment of government, both recipients must
camply with the civil ights laws.

Consequently, the state SRF agency and all recipients of SRF assistance, must comply
with Title VI, the Rehabifftation Act, and the Age Discrimination Act. The CWSRF recipients
must also comply with Section 13 of the federal Water Pollution Gantrof Act Amendments of
1972 (Section 13), which prohitits sex-based discrimination in CWA programs. Seclion 13 of
the CWA instructs EPA tc enforce its requirements according to rules similar to those used to
enforce the requirements of the other civil rights laws.

Because the details of implementing these four laws are the same, they will be treated
collectively in this section. Implementation of the other social policy authorifies will be
discussed individually.

2 Title X of the Education Act Amendments applies only to education programs and therefore will net
be discussed.
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A. Civil Rights Laws (i.e., Super Cross-Cutters)

Title VI of the Civil Rights Act of 1964
42 U.S.C. § 2000d

Section 13 of the Federal Water Pollution Control Act Amendments of 1972
33 US8.C 61251

Section 504 of the Rehabilitation Act of 1973
28 L.5.C.§ 794

The Age Discrimination Act of 1975
42 US.C. § 6102

These four laws prohibit discrimination in the provision of senvices or benefits, on the
basis of race, color, national crigin, sex, handicap cor age, in programs or activities receiving
federal financial assistance. [f, for example, a municipality receives SRF assistance to bulid a
wastewater treatment piant, it may nof decline to provide service from that plant to a particular
neighborhood because of its racial composition. As the preface to this section noted, Title VI,
the Rehaktilitation Act, and the Age Discrimination Act were amended in 1988 to clarify that their
anti-discrimination provisions apply to the entire operations of an assistance recipient, not just to
the specific program, project, or activity that is the objective of the assistance. The reach of
these statutes and Section 13, which contains language instructing EFPA to treat its sex
discrimination provisions in 2 manner similar fo the Civil Rights Act, extends beyond that of
other cross-cutting authorities.

The following excerpts frem the four laws demonstrate their prohikition of various forms
of discrimination that are prohibited in federally assisted programs and activities:

No person in the United States shall, on the ground of race, color,
or national crigin, be excluded from participation in, be denied the
benefits of, or be subjected to discrimination under any program or
activity recsiving federal financial assistance.

Title VI
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Ne person in the United States shall, on the ground of sex be
excluded frem paricipation in, be denied the benefits of, or be
subject to discrimination under any program or activity receiving
federal assistance under . . . the federal Water Pollution Contral
Act, ...

Section 13 %

{mo otherwise qualified individual with a digability in the United
States . . . shall, solely by reason of his or her disability, be
excluded from pariicipation in, be denied the benefits of, or be
subject to discrimination under any program or activity receiving
federal financial assistance . . . .

Rehabilitation Act

{njo person in the United States shall, on the basis of age, be
excluded frem pariicipaticn in, be denied the benefits of, or be
subject to discrimination under any program or activity receiving
financial assistance,

Age Discrimination Act
Implementation in the SRF Programs

Because of the extracrdinary reach of the civil rights laws, all assistance recipients must
comply with these “super cross-cufters.” Pursuant to EPA's regulaticns on “Nondiscrimination in
Programs receiving Federal Assistance from the Environmental Protection Agency,” the SRF
agency must agree, and require all assistance recipients to agree, net to disciiminate on the
basis of race, color, national origin or sex. 40 C.F.R. Part 7.%

Recipients of federal assistance are required to collect and maintain information to show
compliance with the laws. This information includes a list of discrimination complaints, reports
of any compliance reviews conducted by other agencies, descriptions of any pending
discrimination-based lawsuits, and data on the racial, ethnic, national origin, sex, and handicap
characteristics of populations served. If there is "reason to believe” that discrimination may be
oceurring based on this review, the matter will be referred to the EPA Regional Director of Civil
Rights for appropriate action.

B3action 13 only applies to the CWSRF.

*The fact that the ragulations do not address discrimination on the basis of age does not exempt
recipients from compliance with the later-enacted Age Discrimination Adt,
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B. Equal Employment Opportunity
Executive Order No. 11246 (1965)

Through a series of Executive Orders, and a decision by the Equal Employment
Opportunity Commission, the federal government has established a national palicy designed to
battie discrimination based on race, color, sex, religion, and national origin in federal assistance
programs and to enhance hiring, training, and promction opportunities for minerities and women
in construction programs financed, in part, by federal dollars. Chief among these directives is
Executive Order No, 11246, which requires all federal contracting agencies to include certain
nondiscrimination and "affirmative action™ provisions in all contracts and to require the recipients
of federal contracts to include these provisions in subcontracts. The provisions commit the
contractor or subcontractor to maintain a policy of nen-discrimination in the treatment of
employses, to make this policy known fo employees, and to recruit, hire, and train employees
without regard to race, color, sex, religion, or national origin.

Exscutive Order No. 11246 was signed by President Johnson on September 24, 1965
and has been amended by subsequent administration directives. Part lIl of the crder applies
equal employment opportunity principles {o fedsrally assisted construction programs.

PART Ill - NONDISCRIMINATION PROVISIONS IN FEDERALLY
ASSISTED CONSTRUCTION CONTRACTS

Sec. 301. Each executive depariment and agency which
administers a program involving federal financial assistance shall
require as a condition for the approval of any granf, contract, ioan,
insurance, or guarantee thereunder, which may involve a
construction contract,” that the appicant for federal assistance
undertake and agree to incorporate, or cause to be incorporated,
into all construction contracts paid for in whole or in part with
funds cbtained from the federal government pursuant to such
grant, contract, loan, insurance, or guarantee, or undertaken
pursuant to any federal program involving such grant, contract,
loan, insurance, or guarantee, the provisions prescribed for
Government coniracts by Section 202 of this Order . . . .

Section 202 contains seven clauses that must be included in construction contracts.
Thesa clauses commii the confractor or subcontractor to refrain from discrimination in its
treatment of employees and te undertake certain affirmative action practices.

25 The Executive Order defines "Construction contract” as “any contract for the construction,
reheabilitation, alteration, conversion, extension, or repair of bulldings, highways, or other imprevemsents to
real property.” Executive Order 11246, §302(a). '
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The Office of Federal Contract Compliance Programs (CFCCF) in the Department of
Labor is responsible for implementing the Executive Order and for providing guidance and
regulations for use by other agencies of the federal government. Contracting agencies are
authorized to conduct compliance reviews and o cancel, terminate, or suspend contracts if
these reviews or investigations of compiaints reveal that confractors or subcontractors are
fafling to ahide by the provisions of the Executive Order.

Implementation in the SRF Programs

The SRF agency must agres o require recipients of assistance for projects whose
cumulative funding equals the amount of capitalization grants to include in contracts the seven
equal employment opportunity clauses of Executive Order No. 11246, This requirement does
not apply to exempted contracts; typically those under $10,000.

If the contract is to be performed in an area that has been designated by the OFCCP for
special treatment, mainly metropofitan areas, contractors and subcontractors must agree to
undertake affirmative action programs in accordance with regulations and other directives
promuigated by that Office.

Additional References

. 41 C.F.R. Part 60 {1897): Department of Labor Regulaticns on Equal
Employment Cpportunity.

C. Disadvantage Business Enterprise Provisions

Promoting the Use of Small, Minority, and Women-owned Businesses
Executive Orders No, 11625, 12138, and 12432

Section 129 of the Small Business Administration Reauthorization
and Amendment Act of 1988 Pub. L. No. 100-590

Department of Veterans Affairs and Housing and Urban Development, and Independent
Agencies Appropriations Act, 1993 Pub. L. No. 102-389

Since the early 1970s, the federal government has pursued a policy designed tc
increase the participation of disadvantage business enterprises (DBESs) in the financial
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assistance programs of federal agencies and in contracts awarded by state and local recipients
of federal assistance.

The inception of this policy was Executive Crder No. 11625, which was signed by
President Nixen on October 13, 1971. The Executive Order directed the Secretary of
Cammerce to coordinate the activities of all federal agencies in prometing opportunities for
minority-owned business, This directive was followed by President Carter's Executive Order
No. 12138 (May 18, 19878), which extends the policy to include business enterprises owned by
women and prohibited discrimination against these entities by recipients of federal assistance.
President Reagan's Executive Order No. 12432 (July 14, 1983) sets forth in more detail the
responsibilities of federal agencies for monitoring, maintaining data, and reperting on the results
of their efforis related fo minerity business development.

The Executive Orders impose far-reaching responsibiities on agencies and departments
of the Federal Government, first through the Secretary of Commerce, who:

{With the participation of other federal departments and agencies as
appropriate, (is authorized to) develop comprehensive plans and specific
program goals for the minerity enterprise program, establish regular performance
monitoring and reporting systems tc assure that goals are being achieved; and
evaluate the impact of federal support in achieving the chjectives established by
this order.

(Executive Order No. 11625, §1(b)(1))

Later Executive Orders impose obligations directly upon each federal agency and
department. For example, President Carter's National Women's Business Enterprise Policy
requires that:

(E)ach department or agency empowered 1o extend federal financial assistance
to any program or activity shall issue regulations requiring the recipient of such
assistance to take appropriate action in support of women's business enterprise
and to prohibit actions or policies which discriminate against women's business
enterprise on the around of sex.

(Executive Grder No. 12138, §1-101(c))

EPA’s figcal year 1993 Appropriations Act, Pub. L. No. 102-389, is the primary source of
the Agency’s DBE program for procurement under federal financial assistance. Inthe
Appropriations Act, Congress established a goal of eight percent DBE participation in
procurement under EPA financial assistance programs.

Following the Supreme Court decision in Adarand Constructors, inc. v. Pena, 515 LS.
200 (1995}, federal affirmative action programs that use racial or ethnic criteria as a basis for
decision-making are subject to strict judicial scrutiny. In response to Adarand, EPA has
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madified its DBE program to replace the 8% statutory goal with a fair share goal for
procurement under assistance that is negotiated with recipients based on the availabifity of DBE
businesses in the relevant geographic market. EPA is currently revising its various specific DEE
regulatory provisions to reflect the narrow tailoring requirements of Adarand which will be
promulgated as a new Part 33.

Implementation in the SRF Programs

Reguirements for states fo encourage parficipation by disadvantaged businesses in the
SRF programs are set forth in the EPA's regulations at 40 C.F.R. §35.3145(d) and (e){CWSRF)
and 40 C.F.R. § 35.3575(d). Generally, recipients of assistance in an amount equal to the
capitalization grant must take “six affirmative steps” that are intended to promote the
participation of disadvantaged business enterprises in their projects and activities, and thereby
increase the likelihood that the state will achisve its fair share objective. During the
procurement phase for the project, the assistance recipients must, to the extent pracficable:

- place qualified disadvantaged businesses on sclicitation [fsts;

-~ assure that disadvantaged businesses are solicited whenever they are potential
SQurces;

- divide project reguirements into smaller tasks when possible to maximize participation
by disadvantaged husinesses;

- establish delivery schedulgs thal encourage disadvantaged business pariicipation;

- obtain assistance from Federal offices responsible for promoting disadvantaged
business participation and;

- require prime contractors to follow the previous steps when awarding subcontracts.

There may be additional SRF-specific provisicns of the new DBE Part 33 once it has
been finalized.
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SECTION IV: ECONOMIC AND MISCELLANEOUS AUTHORITIES

The primary aim of the autherities discussed in this section differs somewhat from that of
the envirenmental and social autherities. Where Congress and the Executive Branch seek to
accormplish certain national goals by requiring compliance with cross-cutting environmental and
social paolicy authorities, the objective of cross-cutting economic and miscellaneous authorities
is to more directly regulate the expenditure of federal funds. Thus, these authorities prohibit
providing assistance to a facility that has enjoyed an economic advantage from its failure to
comply with the CAA or the CWA, (Executive Order No. 11738, 3 C.F.R. 799 {1973)), or prohibit
assistance recipients from entering into a procurement contract with a corporation that has been
barred or suspended from doing business with the federal government.

The sources for many of the economic and miscellaneous authorities are Executive
Orders, Gongressional appropriations, and governmeni-wide policies promulgated by the Office
of Management and Budget (OMB), These authorities typically serve as the source for ruies
governing the operations of federal agencies rather than as the rocts of significant national

palicy.

A. Prohibitions Relating to Violators of the Clean Air Act and the Clean Water Act with
Respect to Federal Contracts, Grants, or Loans

Executive Order No. 11738 (1973)

Section 306 of the Clean Air Act,
42 U.5.C. § 7606, and

Section 508 of the Clean Water Act,
33U.5.C 51368

Both the CAA and the CWA prohibit federal agencies from procuring goods or services
from---or extending assistance by way of grant, loan or contract to — persons who have been
convicted of viclations of either law. Executive Crder No. 11738 was issued o coordinate
enforcement of these provisions by conferring certain responsibilities on the EPA Administratar,
Under section 2(b) of Executive Order No. 11738, the Administrator

shall. . . designate facilities which have given rise to a conviction for an offense
under (the criminal provisions of the CAA and the CWA).

The Executive Order also prohibits federal agencies from extending assistance to
facilities that are not in compliance with either Act. Section 3(b) of Executive Order No. 11738
provides that; -
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(Mo federal agency authorized to extend federal assistance by way of grant, [oan
of contract shali extend such assistance in any case in which it is to be used to
suppoert any activily or program involving the use of a facility then designated by
the Administrater pursuant to section 2.

The prohibition of section 3(b) does not apply if the purpose of the assistance is to
rermedy the cause of the CAA or CWA violation.
Implementation in the SRF Programs
The SRF agency must agres to advise assistance recipients that they may not procure
goods, services, or materials from listed suppliers. The state must also cerify that assistance to
facilities that are not in compliance with the laws will be extended to remedy the problems giving
rise to the violation.

Additional References

. Excluded Parties Listing System: hitp:/epls.arnat.gov/

B. Debarment and Suspension
Executive Order No. 12548 {(1986)

Cn February 18, 1986, the White House instructed OMB to coordinate a
government-wide policy for excluding certain individuals and businesses from participation in
federal assistance programs. OMB responded to Executive Crder MNo.12543 by issuing
guidelines for development of a "commen rule” on debarment and suspension in non-
procurement activities. Agencies were required by OMB to adept the commen rule to provide
uniformity, but were allowed to make additions te suif specific needs. EPA's version of the
commen rule was published at 53 Fed. Reg. 19195 (1988 ) and is codified at 40 C.F.R. Part 32
(1997).

It is the policy of the Executive Order and regulations issued thereunder to protsct the
federal interest, and thereby the inferest of the public, by excluding individuals and businesses
who, by their actions, have relinquished their claim to certain federal assistance pregrams. A
person or business can be debarred frem participation in assistance programs for conviction or
for civil judgments for offenses such as fraud, antitrust violations, embezzlement or theft, or for
serious violations of the terms cof public agreements or transactions. There are other causes as
well that can be established administratively by a preponderance of the evidence. Suspension
can be imposed when adequate evidence exists that a person or business is engaging in
activities that would give rise to debarment.

The regulations specify the pragrams and activifies covered by the Executive Order, the

37



Appendix J
March 21, 2011

CROSS5-CUTTING AUTHORITY HANDBOOK OCTOBER 2003

minimum due process standards that the EPA must follew before finding a person ingligible,
including the appeal process, and the consequences of a debarment or suspension action —
the exciusion for a period of time from participation in any similar assistance programs
administared by any federal agency.

Implementation in the SRF Programs

A company or individual who is debarred or suspended cannct participate in primary and
lower tiered covered transactions. These transactions include SRF loans and contracts and
subcontracts awarded with SRF loan funds.

Under 40 C.F.R. 32.510, the SRF agency must submit a cerlification stating that it shali
not knowingly enter intc any transaction with a person whe is proposed for debarment,
suspended, declared ineligible, or voluntarily excluded from participation in the SRF program.
This certification is reviewed by the EPA regicnal office before the capitalizatien grant is
awarded.

A recipient of SRF assistance directly made available by capitalization grants must
provide a certification that it will not knowingly enter into a contract with anycne who is ineligible
under the regulations o participate in the project. Contractors on the project have fo provide a
simitar certification prior 1o the award of & contract and subcontractors on the project have to
provide the general contracter with the ceriification prior to the award of any subcentract.

In addition to actions taken under 40 C.¥.R. Part 32, there are a wide range of other
sanctions that can render a party inefigible to padicipate in the SRF program. Lists of debarred,
suspended and otherwise inefigible parties are maintained by the General Services
Administration ard should be checked by the SRF agsncy and all recipients of funds directly
made available by capitalization grants to ensure the accuracy of certifications.

Additional References
. 40 C.F.R. Par 32: EPA Regulations on Debarment and Suspension.

. Excluded Parties Listing System: hitp:/fepls.amet.gov/

C. Demonstration Cities and Metropolitan Development Act
Pub. L. No. 89-754 {1966}, as amended
42 L.5.C. § 3331 ot. seq.

During the 1960s, as the pace of growth in the nation's urban areas quickened, a host of

federal programs were established to provide assistance in these areas for housing, roads,
hospitals, water supply, and wastewater treatment. The sheer number of these programs
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began to compiicate the planning efforts of local officials.

In 1966, Congress enacted the Demenstration Cities and Metropolitan Development Act,
title 11 of which instructed federal agencies to consult with local officials to ensure smoscther
coordination of their assistance programs and to ensure that prajects funded under federat
programs are consistent with local planning requirements.

The coordination and consultation directions (42 1).5.C. § 3334{a)) read in part;

(a) All applications . . . for federal loans or grants o assist in carrying out
open-space land projects or for the planning or construction of . . . water supply
and distribution facifities, sewerage facilities and waste treatment works . . . and
water development projects . . . within any metropolitan area shall be submitted
for review—

(1) fo any area wide agency which Is designated to perform metropolitan or
regicnal planning for the ares . . . and which is, fo the greatest practicable extent,
composed of or responsible to the elected officials . . ..

Implementation in the SRF Programs

Responsibility for following intergovernmental review procedures in the SRF program
rests with the SRF agency. The SRF agency must contact the state’s single point of contact as
early as possible to determine whether capitalization grant applications are subject to the state's
intergovernmental review process and what materials must be submitted, Single points of
contact and other reviewers should send their comments concerning applications for
capitalization gran{s to the grant applicant who will include them in the grant application
package submitted to the EPA regicnal office nc later than 80 days after receipt of an
application and other required materials for review. The state may require the SRF agency to
submit individual assistance agreements to the single point of cantact for review as well.

D. Uniform Relocation Assistance and Real Property Acquisition Policies Act
Pub. L. No. 91-646 {1971), as amended
42 U.S.C. §§ 4601-4655

The Uniform Relocation Assistance and Reai Property Acquisition Policies Act
establishes a uniform pelicy for fair and equitable treatment of persons who are displaced from
their homes, farms, or businesses to make way for federal or federally assisted projects, It
provides basic guidelines for negotiating the acquisition of real property by the federal
government. The Act also requires agencles to reimburse individuals for actual and reascnable
expenses incident to relccation, such as maoving costs, direct loss of tangible personal property
associated with moving cr discontinuing a business, and expenses involved in searching for a
replacement home or business site.
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Section 305 of the Act prohibits federal agencies from:

approv(ing) any program or project or any grant to, or contract or agreement with,
a state agency or person provided such autharity by regulation under which
federal financial assistance will be available to pay all or part of the cost of any
program or project which will result in the acquisition of real property . . . unless
(the state provides assurances) that—

(1) in acquiring real property it will be guided, fo the greatest extent practicable
under state law, by the land acquisition policies (of title Il of the Act), and

(2) property owners will be paid or reimbursed for necessary expenses as
specified (in the title 11l provisions).

(42 U.5.C, § 4655 (1988)}

The Act was significantly amended in 1987 by the Surface Transportation and Uniform
Relocation Assistance Act, Pub. L. No. 100-17, 101 Stat. 132 . The 1987 Amendments
assigned implementation responsibility to the Department of Transportation. The amendments
also enhanced state and local autonomy by awdhorizing certification of state and local programs
which are carried out in accordance with state laws that are consistent with the Act. (42 U.8.C.
§ 4606 {1988)).

The Act was further amended in 1997 to provide that a displaced person is not eligibla fo
receive relocation payments or any other assistance under the Act if the displaced person is an
atien not lawfully present in the United States, unless such ineligibility would result in
exceptionally and extremely unusual hardship to the alien’s spouse, parent, or child and such
relative is a citizen or an alien admitted for permanent residence. (42 U.S.C. § 4605).

Implementation in the SRF Programs

Projects or activities receiving SRF assistance in an amount equal to the capitalization
grant must comply with the Act's implementing regulations at 49 CFR 24.101 through 24.105.
The cost of complying with the Act is an eligible cost that can be included in the SRF loan. The
state SRF agency must certify that state rules governing land acquisition and relocation
assistance are consistent with the purposes of the Uniform Relocation Act or that SRF
assistance recipients will comply with federal law, and that assistancs recipients will be required
to comply with the appropriate rules, A key aspect of the faw is to require use of a professional
appraisal to determine the fair market value as a basis for estaplishing the offer price. In the
DWSRF program there is a specific requirement in the SDWA that any land acquired must be
from a willing seller. SDWA §1452(a)(2)). The term "willing seller” means that the property
owner voiuntarily agrees to the terms and conditions of the purchase without compulsion fo sell,
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Additional References
. 49 C.F.R. Part 24 (Department of Transporiation regulations incorporated by

reference at 40 C.F.R. Part 4)

E. Preservation of Open Competifion and Government Neutrality
Towards Government Contractors’ Labor Relations on Federal
and Federally Funded Construction Projects

Executive Order No. 13202 (2001}, as amended by Executive Order No. 13208 (2001)

Executive Order No. 13202, signed February 17, 2001 and amended April 4, 2001,
requires all executive agencies that award construction cantracts, issue grants or otherwise
fund construction contracts after February 17, 2001 1o ensure Government neutrality toward
contractors’ labor relations. The Executive Order prohibits discriimination against contractors
and their employees in construction contracts based upon labor affiliation or lack therecf. In
addition, the executive agency must not insist upan, nor forbid, project labor agresments. More
concretely, bidding specifications, project agreements and other controlling decuments must not
require, prohibit or otherwise discriminate, with respect ta labor affiliation or lack thereof.
However, the Executive Order does not prohibit contractors and subcontractors from affiliating
with labor organizations or voluntarfiy entering info labor agreements. Section 3 of the
Executive Crder addresses grant recipients specifically, mandating that:

Ta the extent permitted by law, any executive agency issuing grants, providing financial
assistance, or entering into ccoperative agreements for construction projects, shall
ensure that neither the bid specifications, project agresments, nor other controlling
documenis for construction contracts awarded after the date of this order by recipients of
grants or financial assistance or by parties to cooperative agreements, nor those of any
construction manager acting on their behalf, shall contain any of the requirements or
prehibitions set forth in section 1 (a) or {b) of this arder.

Implementation in the SRF Programs

Grants awarded to SRF assistance recipients after February 17, 2001 are subject to the
provisions of Executive Order No. 13202. Grants awarded between January 25 and QOctober
18, 2002, the period during which the CMB suspended implementation of the Order, are not
subject to its provisions.

SRF assistance recipients must ensure that bid specifications, project agreements, and
cther controlling decuments for construction contracts awarded after February 17, 2001 de not
require or prohibit agreements with labor organizations, Further, SRF assistance reeipients and
any construction manager acting upon their behalf must not otherwise discriminate against
bidders, offerors, contractors, or subcontractors far entering inte, or refusing to enter inte,
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agreements with laber organizaticns.

SRF assistance recipients othenwise subject to the provisions of the Executive Order
may qualify for an exemption. Under Subsection 5(c), EPA must find that the recipient of
federal funding was a parly to a project labor agreement or other controlfing agreement as of the
date of the original Order and cne or mare construction contracts have been awarded under
such agreement as of the dale of the original Order.

42



TAB 5

Sample Loan
Agreement



LOAN AGREEMENT

Between

THE KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT
ACTING ON BEHALF OF
THE STATE OF KANSAS

AND

, KANSAS
KWPCRF PROJECT NO.:

EFFECTIVE AS OF

The interest of the Kansas Department of Health and Environment (“KDHE”) in the Loan
Repayments to be made by the Municipality and certain other revenues (the “Revenues”)
under this Loan Agreement have been pledged and assigned to the Kansas Development
Finance Authority (the “Authority”) pursuant to a Pledge Agreement, between KDHE and the
Authority. The interest of the Authority in the Revenues has been pledged as security for the
payment of the principal of, redemption premium, if any, and interest on the Authority's
Kansas Water Pollution Control Revolving Fund Revenue Bonds, pursuant to a Master Bond
Resolution adopted by the Authority.
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KANSAS WATER POLLUTION CONTROL REVOLVING FUND
LOAN AGREEMENT

THIS LOAN AGREEMENT, effective as of by and between the
KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT (“KDHE"); acting on behalf of THE
STATE OF KANSAS (the “State”), and , KANSAS, a “Municipality” according to K.S.A.

65-3321 hereinafter referenced as the “Municipality”;
WITNESSETH:

WHEREAS, the Federal Water Quality Act of 1987 (the “Federal Act”) established a state
revolving fund program as a means to phase-out the Environmental Protection Agency (EPA)
construction grants program and replace it with a revolving loan program operated by the individual
states; and

WHEREAS, to fund the state revolving fund program, the EPA will make annual capitalization
grants to the states (CFDA 66.458), on the condition that-each state provide a state match for such
state's revolving fund; and

WHEREAS, by passage of the Kansas Water Pollution Control Revolving Fund Act, K.S.A.
65-3321 through 65-3329, inclusive (the “Loan Act”), the State of Kansas (the “State”) has
established the Kansas Water Pollution Control Revolving Fund (the “Revolving Fund”) for purposes
of the Federal Act; and

WHEREAS, under the Loan Act, the Secretary (the “Secretary”) of the Kansas Department of
Health and Environment (“KDHE") is given the responsibility for administration and management of
the Revolving Fund; and

WHEREAS, the Secretary, the Kansas Department of Administration, Division of Accounts and
Reports (“‘the DOA”), and the Kansas Development Finance Authority (the “Authority”) have entered
into an Inter-Agency Agreement effective March 1, 1999, (the “Inter-Agency Agreement”), to define
the cooperative relationship between KDHE, DOA, and the Authority, to jointly administer certain
provisions of the Loan Act; and

WHEREAS, the Authority and KDHE have supplemented the Inter-Agency Agreement by
entering into a Combined Master Pledge Agreement, dated as of November 1, 1992, as the same has
been amended and may be further amended and supplemented from time to time, (jointly the “Pledge
Agreement”), pursuant to which KDHE agrees to enter into Loan Agreements with Municipalities (as
defined in the Loan Act) for Wastewater Treatment Projects (the “Projects”) and to pledge the Loan
Repayments received pursuant to such Loan Agreements and certain other revenues to the Authority;
and



WHEREAS, the Authority is authorized under K.S.A. 74-8905(a) and the Loan Act to issue
revenue bonds (the “Bonds”) for the purpose of providing funds to implement the State’s
requirements under the Federal Act and to loan the same, together with available funds from the EPA
capitalization grants, to Municipalities within the State for the payment of Project Costs (as said terms
are defined in the Loan Act);

WHEREAS, the Municipality has made timely application to KDHE for.a Loan to finance all or
a portion of the Project Costs; and

WHEREAS, KDHE has approved the Municipality's application for a Loan, subject to the
receipt of capitalization grants from the EPA pursuant to the Federal Act and proceeds of the Bonds
when issued by the Authority; and

NOW, THEREFORE, for and in consideration of .the award of the Loan by KDHE, the
Municipality agrees to complete its Project and to perform under this Loan Agreement in accordance
with the conditions, covenants and procedures set forth herein and attached hereto as a part hereof,
as follows:

ARTICLE |
DEFINITIONS

Section 1.01. Definitions. The following terms as used in this Loan Agreement shall, unless
the context clearly requires otherwise or as otherwise defined in the Master Resolution, have the
following meanings:

“Act” means the Constitution and laws of the State, including particularly the Loan Act and
K.S.A. 74-8905(a), as amended and supplemented.

“Additional Payments” means the payments described in Section 2.06 hereof.

“Additional Revenue Obligations” means any obligation for the payment of money
undertaken by the Municipality which is payable from or secured by a pledge of, or lien upon, the
System Revenues incurred after the date of execution and delivery of this Loan Agreement, and all
Existing Revenue Obligations.

“Authority” means the Kansas Development Finance Authority, a public body politic and
corporate and an instrumentality of the State, and its successors and assigns.

“Authorized Municipality Representative” means any person authorized pursuant to a
resolution of the governing body of the Municipality to perform any act or execute any document
relating to the Loan, or this Loan Agreement.

“Bonds” means the Kansas Development Finance Authority, Water Pollution Control
Revolving Loan Fund Revenue Bonds, issued in one or more series, pursuant to Master Bond
Resolution No. 37, and supplements thereto.



“Code” means the Internal Revenue Code of 1986, as amended, and the regulations
thereunder promulgated by the Department of the Treasury.

“Dedicated Source of Revenue” shall have the meaning ascribed thereto in Exhibit B
attached hereto.

“EPA” means the Environmental Protection Agency of the United States, its successors and
assigns.

“Event of Default” means any occurrence of the following events:

(@) failure by the Municipality to pay, or cause to be paid, any Loan Repayment required to
be paid hereunder when due;

(b)  failure by the Municipality to observe and perform any duty, covenant, obligation or
agreement on its part to be observed or performed under this Loan Agreement, other than as referred
to in paragraph (a) of this Section, which failure shall continue for a period of thirty (30) days after
written notice, specifying such failure and requesting that it be remedied, is given to the Municipality
by KDHE, unless KDHE shall agree in writing to an extension of such time prior to its expiration;
provided, however, if the failure stated in such notice is correctable but cannot be corrected within the
applicable period KDHE may not unreasonably withhold its consent to an extension of such time up to
90 days from the delivery of the written notice referred to above if corrective action is instituted by the
Municipality within the applicable period and diligently pursued until the Event of Default is corrected;

(c) failure by the ‘KDHE to observe and perform any duty, covenant, obligation or
agreement on its part to be observed or performed under this Agreement which shall continue for a
period of thirty (30) days after written notice, specifying such failure and requesting that it be
remedied, is given to' KDHE by the Municipality, unless the Municipality shall agree in writing to an
extension of such time prior to its expiration; provided, however, if the failure stated in such notice is
correctable but cannot be corrected within the applicable period the Municipality may not
unreasonably withhold its consent to an extension of such time up to 90 days from the delivery of the
written notice referred to above if corrective action is instituted by KDHE within the applicable period
and diligently pursued until the Event of Default is corrected;

(d) any representation made by or on behalf of the Municipality contained in this Loan
Agreement,-or in any instrument furnished in compliance with or with reference to this Loan
Agreement or the Loan, is intentionally false or misleading in any material respect;

(e) any.representation made by or on behalf of KDHE contained in this Agreement, or in
any instrument furnished in compliance with or with reference to this Agreement, is intentionally false
or misleading in any material respect;

() a petition is filed by or against the Municipality under any federal or state bankruptcy or
insolvency law or other similar law in effect on the date of this Loan Agreement or thereafter enacted,
unless in the case of any such petition filed against the Municipality, such petition shall be dismissed
within thirty (30) days after such filing and such dismissal shall be final and not subject to appeal;



()  the Municipality shall generally fail to pay its debts as such debts become due;

(h)  failure of KDHE to promptly pay any Project Costs when reasonably requested to do so
by the Municipality pursuant to Section 2.03 hereof.

“Existing Revenue Obligation” means any obligation for the payment of money undertaken
by the Municipality, which is payable from or secured, by a pledge of, or lien upon, the System
Revenues existing or outstanding at the time of execution and delivery of this Loan Agreement by the
Municipality.

“Federal Act” means the Federal Water Quality Act of 1987, as amended.

“GAAP” means generally accepted accounting principles as applicable to municipal utility
systems.

“Indebtedness” means any financial obligation of the Municipality evidenced by an instrument
executed by the Municipality, including this Loan, Existing Revenue Obligations, Additional Revenue
Obligations, general obligation bonds or notes, lease or lease-purchase agreement or similar financial
transactions.

“KDHE” means the Kansas Department of Health and Environment or its successors in
interest.

“Loan Act” means the Constitution and laws of the State of Kansas, including particularly
K.S.A. 65-3321 through 65-3329, inclusive, as amended and supplemented.

“Loan Agreement” means this Loan Agreement, including the Exhibits attached hereto, as it
may be supplemented, modified or amended from time to time in accordance with the terms hereof.

“Loan Repayments” means the payments payable by the Municipality pursuant to Section
2.05 of this Loan Agreement.

“Loan Terms” means the terms of this Loan Agreement provided in Article Il hereof.

“Master Resolution” means the Master Bond Resolution adopted by the Board of Directors of
the Authority; as amended and supplemented from time to time by Supplemental Resolutions.

“Municipality” means , Kansas, its successors and assigns.
“Project” means the acquisition, construction, improvement, repair, rehabilitation or extension
of the System described in Exhibit A hereto, which constitutes a project pursuant to the Loan Act for

which KDHE is making a Loan to the Municipality pursuant to this Loan Agreement.

“Project Costs” means all costs or expenses which are necessary or incident to the Project
and which are directly attributable thereto, including, but not limited to: (a) costs of any Loan



reserves; (b) interest on the Loan during the construction of the Project; (c) financing and
administrative costs associated with the Loan Agreement; and (d) subject to the approval of Bond
Counsel and the Authority, payment of temporary financing obligations issued by the Municipality to
pay Project Costs;

“Regulations” means Kansas Administrative Regulations (K.A.R.) 28-16-110 to 28-16-138,
and any amendments thereto promulgated by KDHE pursuant to the Loan Act.

“Revolving Fund” means the Kansas Water Pollution Control Revolving Fund established by
the Loan Act.

“SEC Rule” means Rule 15c2-12 adopted by the Securities and Exchange Commission under
the Securities Exchange Act of 1934, as may be amended from time to time or such other similar rule
regarding disclosure of information in securities transactions.

“Secretary” means the Secretary of KDHE

“State” means the State of Kansas, acting, unless otherwise specifically indicated, by and
through KDHE, and its successors and assigns:

“System” means of the Municipality, as the same may be modified or
enlarged from time to time, including the Project described in Exhibit A, for which the Municipality is
making the borrowing under this Loan Agreement, which constitutes or includes a Wastewater
Treatment System.

“System Revenues” means all revenues derived by the Municipality from the ownership and
operation of the System.

“Wastewater Treatment System” means any Wastewater Treatment Works, as defined in
the Federal Act, that'is publicly owned, and as further described in the Regulations.

Section 1.02. Rules of Interpretation.

(@  Words of the masculine gender shall be deemed and construed to include correlative
words of the feminine and neuter genders.

(b) Unless the context shall otherwise indicate, words importing the singular number shall
include the plural and vice versa, and words importing persons shall include firms, associations and
corporations, including public bodies, as well as natural persons.

(©) All references in this Loan Agreement to designated “Articles,” “Sections” and other
subdivisions are; unless otherwise specified, to the designated Articles, Sections and subdivisions of
this Loan Agreement as originally executed. The words “herein,” “hereof,” “hereunder” and other
words of similar import refer to this Loan Agreement as a whole and not to any particular Article,
Section or other subdivision.

(d)  The Table of Contents and the Article and Section headings of this Loan Agreement
shall not be treated as a part of this Loan Agreement or as affecting the true meaning of the
provisions hereof.



ARTICLE Il
LOAN TERMS

Section 2.01. Amount of the Loan. Subject to all of the terms, provisions and conditions of
this Loan Agreement, and subject to the availability of State and Federal funds and proceeds of
Bonds, KDHE will loan an amount not to exceed Dollars [$ | to the
Municipality to pay all or a portion of Project Costs described in Exhibit A hereto. The final actual
amount of the Loan may be reduced without revision of any other terms, provisions or conditions of
this Loan Agreement, other than the Loan Repayment Schedule (Exhibit B hereto), to reflect
reductions in the estimated or actual total Project Costs as impacted by opening of bids for
construction, change orders, final actual costs, and prepayments.  The -Municipality shall be
responsible for any costs incurred by the Municipality in connection with the Project in addition to the
amount of the Loan. Any amendment to Exhibit B shall be effected by written. amendment to the
Loan Agreement executed by all parties.

Section 2.02. Interest Rate. The interest rate on the loan shall be [Gross Loan Rate] _ %
per annum, which shall be assessed on the unpaid principal balance to be paid as set out in the Loan
Repayment Schedule, Exhibit B hereto. This.interest rate consists of a net loan interest rate, and a
service fee, as described in Exhibit B. Any subseqguent revision to the amount of the Loan or Exhibit
B hereto shall not change the gross interest rate on the Loan.

Section 2.03. Disbursement of Loan Proceeds.

(&) Subject to the conditions described in this Section, KDHE agrees to disburse the
proceeds of the Loan during the progress of the Project for Project Costs. Requests for disbursement
may be submitted by the Municipality (in.substantially the form attached hereto as Exhibit E), not
more than once per month, in accordance with the procedures set forth by KDHE. Any request for
disbursement must be supported by proper invoices and a certificate of the Authorized Municipality
Representative to the effect that all representations made in this Loan Agreement remain true as of
the date of the request and, based upon that information then available to such person, no adverse
developments affecting the financial condition of the Municipality or its ability to complete the Project
or to repay.the Loan have occurred.

The Municipality may request disbursement for the following Project Costs:

(2) any eligible planning/design costs incurred prior to execution of this Loan
Agreement;

(2)..disbursement for eligible Project Costs if such Project Costs have been incurred
and are due and payable to Project contractors (actual payment of such Project Costs by the
Municipality is not required as a condition of the payment request); or

3) interest becoming due on the Loan prior to the initial scheduled payment of
principal; and



(4) the principal of and interest on any temporary financing obligations issued by the
Municipality to pay Project Costs.

(b) KDHE shall not be under any obligation to disburse any Loan proceeds to the
Municipality under this Loan Agreement unless:

(1) there are moneys available in the Revolving Fund to fund the Loan, as
determined solely by KDHE;

(2) the Municipality shall certify to KDHE that it has.executed a Project contract or
contracts and has funds available to pay for that portion of the Project Costs not eligible
(pursuant to the Loan Act or the Federal Act) to be funded under this Loan Agreement,.if any;

(3) no Event of Default by the Municipality shall have occurred and be continuing;
and

(4)  the Municipality continues to maintain reasonable progress:towards completion
of the Project.

Section 2.04. Schedule of Compliance; Completion of Project.

(@) The Municipality agrees to complete the Project in accordance with the Conditions
Applicable to Construction of the Project set forth in Exhibit C attached hereto.

(b)  The completion of the construction of the Project shall be evidenced to KDHE by a
certificate signed by the Authorized Municipality Representative stating: (1) that the construction of
the Project has been completed in accordance with the plans and specifications therefore; and (2)
that all Project Costs have been paid, except Project Costs the payment of which is not yet due or is
being retained or contested in good faith by the Municipality. Such certificate shall be given not later
than the date established by KDHE, which shall be approximately the date that the Project is capable
of being placed into operation by the Municipality. Notwithstanding the foregoing, such certificate
shall state that it is given without prejudice to any rights against third parties which exist at the date of
such certificate or which may subsequently come into being.

Section 2.05. Repayment of the Loan.

(a) Loan Repayments. The Municipality shall pay to KDHE, on or before the due dates,
installments of principal and interest on the Loan in accordance with Exhibit B attached hereto, until
the Loan has been paid in full. Installments of principal and interest on the Loan shall be computed
and paid in accordance with the Loan Repayment Schedule on Exhibit B as in effect at any time
under this Loan Agreement. Notwithstanding any other provision of this Loan Agreement, the first
payment of principal and interest due on the Loan shall be made the earlier of two years after receipt
by the Municipality of the first disbursement under the Loan or one year after Project completion. The
final installment of principal under the Loan shall be fully repaid not later than 20 years after Project
completion.



(b) Prepayment of the Loan. The Municipality may prepay the outstanding principal of the
Loan, in whole, or in part, at any time, without penalty, upon giving 60 days written notice to KDHE of
its intent to so prepay, such notice shall indicate the actual source of funds that will be used to make
the prepayment (specifically proceeds from a tax exempt bond issue, proceeds from a taxable bond
issue, cash on hand, or some other instrument); provided, however, a partial prepayment may be
made only if the prepayment amount is the greater of 10% of the original principal amount of the Loan
or $50,000. A new Exhibit B will be prepared by KDHE following receipt of‘any acceptable partial
prepayment, re-amortizing the remaining principal amount over the remaining term of the Loan.

Section 2.06. Additional Payments. The Municipality shall pay as Additional Payments the
following amounts:

(@8  Any amounts required to be paid by the Authority to the United States of America as
arbitrage rebate, arising due to the Municipality's failure to expend proceeds of the Loan at the times
certified to KDHE by the Municipality, that result in arbitrage rebate liability for the Authority, but only
to the extent that the funds in the Rebate Fund established by the Master Resolution are insufficient
to make such payments; and.

(b)  All other payments of whatever.nature which the Municipality has agreed to pay or
assume hereunder.

ARTICLE Il
REPRESENTATIONS AND COVENANTS OF MUNICIPALITY

Section 3.01. Representations of the Municipality. The Municipality makes the following
representations:

(@  Organization and Authority.

(1) The Municipality is.a municipal corporation duly created and validly existing
under-and pursuant to the constitution and statutes of the State.

(2)  The Municipality has full legal right and authority and all necessary licenses and
permits required as of the date hereof to own, operate and maintain its System, to carry on its
activities relating thereto, to execute and deliver this Loan Agreement, to undertake and
complete the Project, and to carry out and consummate all transactions contemplated by this
Loan Agreement.

3) The Ordinance (adopted substantially in the form attached hereto as Exhibit F)
and other proceedings of the Municipality's governing body approving this Loan Agreement
and authorizing its execution, issuance and delivery on behalf of the Municipality, and
authorizing the Municipality to undertake and complete the Project have been duly and lawfully
adopted.



(4) This Loan Agreement has been duly authorized, executed and delivered on
behalf of the Municipality, and, constitutes the legal, valid and binding obligation of the
Municipality enforceable in accordance with its terms.

(b) Full Disclosure. To the best knowledge of the Municipality, there is no fact that the
Municipality has not disclosed to KDHE in writing on the Municipality's application for the Loan or
otherwise that materially adversely affects or that will materially adversely affect the properties,
activities, or its System, or the ability of the Municipality to make all Loan Repayments and otherwise
observe and perform its duties, covenants, obligations and agreement under this Loan Agreement.

(c) Non-Litigation. There is no controversy, suit or other proceeding of-any kind pending or
threatened wherein or whereby any question is raised or may be raised, questioning, disputing or
affecting in any way: (1) the legal organization of the Municipality; (2) its boundaries; (3) the right or
title of any of its officers to their respective offices; (4)-the legality of any official act taken in
connection with obtaining the Loan; (5) the constitutionality or validity of the indebtedness
represented by the Loan Agreement; (6) any of the proceedings had in relation to the authorization or
execution of this Loan Agreement; (7) the collection of revenues of the System; (8) the levy and
collection of unlimited ad valorem taxes to pay the principal of and interest on the Loan; or (9) the
ability of the Municipality to make all Loan Repayments or otherwise observe and perform its duties,
covenants, obligations and agreements under this Loan Agreement.

(d) Compliance with Existing Laws and Agreements. To the best knowledge of the
Municipality, the authorization, execution and delivery of this Loan Agreement by the Municipality, and
the performance by the Municipality of its duties, covenants, obligations and agreements thereunder
will not result in any breach of any existing law or agreement to which the Municipality is a party.

(e) No Defaults. No event has occurred and no condition exists that would constitute an
Event of Default. The Municipality is. not presently aware of any violation of any agreement, which
would materially adversely affect the ability of the Municipality to make all Loan Repayments or
otherwise observe and perform its duties, covenants, obligations and agreements under this Loan
Agreement.

0] Compliance with Law.  The Municipality has, to the best of the Authorized
Municipality’s Representative’s knowledge:

(1) complied with all laws, ordinances, governmental rules and regulations to which it
IS subject, including, without limitation, any public hearing or public notice requirements or
environmental review requirements contained in the Loan Act, the Regulations and the Federal
Act, the failure to comply with which would materially adversely affect the ability of the
Municipality to-conduct its activities, enter into this Loan Agreement or undertake or complete
the Project; and

(2) obtained all licenses, permits, franchises or other governmental authorizations
presently necessary for the ownership of its property which, if not obtained, would materially
adversely affect the ability of the Municipality to complete the Project or operate the Project.



(9) Use of Loan Proceeds. The Municipality will apply the proceeds of the Loan as
described in Exhibit D: (1) to finance or refinance a portion of the Project Cost; and (2) where
applicable, to reimburse the Municipality for a portion of the Project Costs, which portion was paid or
incurred in anticipation of reimbursement by KDHE and is eligible for such reimbursement pursuant to
the Regulations and the Code.

(h)  Project Costs. The Municipality certifies that the Project Costs, as listed in Exhibit D, is
a reasonable and accurate estimation and, upon direction of KDHE, will supply the same with a
certificate from its engineer stating that such Costs are reasonable and accurate estimations, taking
into account investment income to be realized during the course of construction of the Project, if any,
and other lawfully available money that would, absent the Loan, have been used to pay the Project
Costs.

Section 3.02. Particular Covenants of the Municipality.

@) Dedicated Source of Revenue for Repayment of the Loan. The Municipality hereby
establishes the Dedicated Source of Revenue described on Exhibit B attached hereto, which
Dedicated Source of Revenue is hereby pledgedto the Loan Repayments, Additional Payments and
all other obligations of the Municipality under this Loan Agreement.

(b)  Performance Under Loan Agreement. The Municipality covenants and agrees in the
performance of its obligations under this'Loan Agreement:

(1) to comply with all applicable State and federal laws, rules and regulations
(including, but not limited.to the conditions set forth in Exhibit C hereto) as are applicable to
this Loan Agreement; and

(2) to cooperate with. KDHE in the observance and performance of the respective
duties, covenants, obligations and agreements of the Municipality and KDHE under this Loan
Agreement (including, without limitation the requirements contained in Exhibit C hereto).

(c) Completion of Project and Provision of Moneys Therefore. The Municipality
covenants and agrees:

Q) to exercise its best efforts in accordance with prudent utility practice to complete
the Project and to so accomplish such completion on or before the estimated Project
completion date set forth in Exhibit C hereto; and

(2) to provide, from its own financial resources, all moneys, in excess of the total
amount of proceeds it receives under the Loan, required to complete the Project.

(d) Delivery of Documents and Payment of Fees. Concurrently with the delivery of this
Loan Agreement and the closing of the Loan, the Municipality will cause to be delivered to KDHE:

(1)  fully executed counterparts of this Loan Agreement;
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(2)  copies of the ordinance of the governing body of the Municipality authorizing the
execution and delivery of this Loan Agreement, certified by an Authorized Municipality
Representative, which shall be in substantially the form attached hereto as Exhibit F together
with an affidavit of publication thereof in the official newspaper of the Municipality;

(3) an opinion of the Municipality's counsel substantially in the form set forth in
Exhibit G attached hereto;

(4)  such other certificates, documents, opinions andinformation as KDHE may
reasonably require.

(e)  Operation and Maintenance of System. The Municipality covenants and agrees that
it shall, in accordance with prudent wastewater treatment utility practice:

(1) at all times operate the properties of its System in an efficient manner in
accordance with applicable laws and regulations;

(2) maintain its System, making all necessary and proper repairs, renewals,
replacements, additions, betterments and improvements necessary to maintain its System in
good repair, working order and operating condition;

(3) implement any modification of the rates fees and charges for use of the System
that comprise the Dedicated Source of Revenues as the Secretary may require to ensure
repayment of the Loan in accordance with the provisions of the Loan Act; and

(4) take such other action as the Secretary may require in accordance with powers
granted to the Secretary under the Loan Act and the Regulations.

() Disposition of System. The Municipality shall not sell, lease or otherwise transfer
ownership of all or substantially all of its System without the consent of the Secretary. In no event
shall the Municipality sell, abandon or otherwise transfer ownership of the System to any person or
entity other than a city, county, township, sewer district, improvement district, or other political
subdivision-of the State, or any combination thereof, that has legal responsibility to treat wastewater.
The Municipality shall provide the Secretary with ninety (90) days' prior written notice to KDHE of
such sale, lease or transfer. No such sale, lease or transfer shall be effective unless compliance is
with the provisions of Section 4.02 hereof, assuming such sale, lease or transfer is deemed to be an
assignment for the purposes of such Section. The provisions of this paragraph shall not be construed
to prohibit the lease of portions of the System by the Municipality in connection with a lease-purchase
transaction to finance improvements to the System; provided that a termination or an event of default
by the Municipality -under such arrangement shall not have a material adverse effect on the
Municipality's Dedicated Source of Revenues.
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(9) Records and Accounts

(1) The Municipality shall keep accurate records and accounts for its System (the
“System Records”), separate and distinct from its other records and accounts (the “General
Accounts”). Such System Records shall be audited annually in accordance with generally
accepted auditing standards if the total Disbursement of Loan Proceeds exceed $25,000 for
the Municipalities fiscal year. This audit shall be completed by an independent certified public
accountant or firm of independent certified public accountants, or by an independent registered
municipal accountant, and may be part of the single agency audit made on.the Municipality’s
General Accounts in accordance with the Federal Single Audit Act of 1984, OMB Circular No.
A-133, Audits of States, Local Governments, and Non-Profit Organizations as amended
in 1996 and 2003 and as may be further amended and revised. Such System Records and
General Accounts shall be made available for inspection by KDHE at any reasonable time, and
a copy of the Municipality’s annual audit, including all written comments and recommendations
of such accountant, shall be furnished to KDHE within 270 days of the close of the Municipal
Fiscal Year being so audited.

(2)  The Municipality shall maintain Project accounts in accordance with generally
accepted government accounting standards defined in the Government Accounting, Auditing,
and Financial Reporting Manual (1994 Ed.), or any revised edition, issued by the Government
Finance Officers Association.

(h) Inspections. The Municipality shall permit the EPA, KDHE and any party designated
by KDHE to examine, visit and inspect, at any and all reasonable times, the property, if any,
constituting the Project, and to inspect and make copies of any accounts, books and records,
including (without limitation) its records regarding receipts, disbursements, contracts, investments and
any other matters relating thereto and to its financial standing, including the System Records and
General Accounts, and. shall supply such reports and information as the EPA and KDHE may
reasonably require in connection therewith.

0] Financial' Information. The Municipality specifically agrees to provide to KDHE a
reasonable number of copies of such financial information and operating data of the Municipality and
the System to the extent necessary for KDHE to comply with its continuing disclosure obligations set
forth in the SEC Rule and the Pledge Agreement. Such financial information shall be accompanied
by an audit report prepared in accordance with the provisions of subsection (g)(2) hereof, unless such
subsection exempts the Municipality from such audit report requirement. The financial information
shall be prepared in accardance with GAAP, unless the Municipality has received a waiver from such
requirement as permitted by State Law. Any such requested financial information and operating data
shall be supplied to  KDHE within 270 days after the end of the Municipal Fiscal Year. Such
requirement may be satisfied by submitting the Municipality's comprehensive annual financial report
(CAFR) and/or annual report of its System, unless KDHE notifies the Municipality of the need for
additional information. If an audit report is required to be prepared, but is not available within 270
days of the end of the Municipal Fiscal Year, un-audited financial information shall be provided to
KDHE pending receipt of the audit report. In addition, the Municipality shall provide KDHE with
prompt notification of the occurrence of certain material events. For purposes of this paragraph,
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“material event” shall mean: (a) principal and interest payment delinquencies on any Indebtedness;
(b) non-payment related defaults in agreements authorizing any Indebtedness; (c) rating changes on
any Indebtedness; (d) adverse tax opinions or events affecting the tax-exempt status of any
Indebtedness; or (e) unscheduled draws on debt service reserves or credit enhancements on any
Indebtedness reflecting financial difficulties.

()] Insurance. The Municipality will carry and maintain such reasonable amount of all-risk
insurance on all properties and all operations of its System as would be carried by similar municipal
operators of Systems, insofar as the properties are of an insurable nature. The Municipality also will
carry general liability insurance in amounts not less than the maximum liability of a governmental
entity for claims arising out of a single occurrence, as provided by the Kansas Tort Claims Act, K.S.A.
75-6101 et seq., or other similar future law (currently $500,000 per occurrence):

(K) Notice of Material Adverse Change. The Municipality shall promptly notify KDHE of
any material adverse change in the activities, prospects or condition (financial or otherwise) of the
System, or in the ability of the Municipality to make all Loan Repayments and otherwise observe and
perform its duties, covenants, obligations and agreements under this Loan Agreement.

) Additional Covenants and Requirements. The parties hereto acknowledge that this
Loan Agreement may be assigned or pledged to secure financings of the Authority. Should it be
necessary to modify any covenants or obtain or enhance the security of the financings, the parties
agree to take all reasonable actions and make reasonable covenants and agreements necessary to
accomplish such purpose to the extent permitted by applicable laws.

ARTICLE IV
ASSIGNMENT
Section 4.01. Assignment and Transfer by KDHE. The Municipality hereby approves and
consents to any assignment or transfer of this Loan Agreement that KDHE deems necessary in
connection-with the operation and administration of the Revolving Fund. The Municipality hereby
specifically approves the assignment and pledging of the Loan Repayments and Additional Payments

to the /Authority, and the Authority’s pledging of all or a portion of the same to the Bonds.

Section 4.02. Assignment by the Municipality. This Loan Agreement may not be assigned
by the Municipality for any reason, unless the following conditions shall be satisfied:

@) KDHE and the Authority shall have approved said assignment in writing;
(b)  the assignee is a city, county, township, sewer district, improvement district or other

political subdivision of the State or any combination thereof that has legal responsibility to treat
wastewater;
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(c) the assignee shall have expressly assumed in writing the full and faithful observance
and performance of the Municipality's duties, covenants, and obligations under this Loan Agreement;
provided, however, such assignment shall not relieve the Municipality of its duties, covenants, and
obligations under this Loan Agreement;

(d)  the assignment will not adversely impact KDHE's ability to meet its duties, covenants
and obligations to the Authority under the Pledge Agreement, nor may the sale endanger the
exclusion from gross income for federal income tax purposes of the interest on the Bonds; and

(e) the Municipality shall, at its expense, provide KDHE and.the Authority with an opinion of
a qualified attorney that each of the conditions set forth in subparagraphs (b), (c),and (d) hereof have
been met.

ARTICLE V
EVENTS OF DEFAULT AND REMEDIES

Section 5.01. Notice of Default. If an'Event of Default shall occur, the non-defaulting party
shall give the party in default and the Authority prompt telephonic notice of the occurrence of such
Event of Default, provided the non-defaulting party has knowledge of such Event of Default. Such
telephonic notice shall be immediately followed by written notice of such Event of Default given in the
manner set forth in Section 6.01 hereof.

Section 5.02. Remedies.on Default.

(@) Whenever an Event of Default shall have occurred and be continuing, KDHE or the
Municipality shall have the right to take whatever action at law or in equity may appear necessary or
desirable to collect the.amounts then due and to become due or to enforce the performance and
observance of any obligation.or agreement of KDHE or the Municipality (including, without limitation,
withholding remaining Loan disbursements, cancellation of the Loan Agreement and acceleration of
the remaining scheduled principal payments set forth on Exhibit B, or such other remedies provided
to the Secretary in the Loan Act and the Regulations.

(b) Upon the occurrence of an Event of Default on the part of KDHE, and to the extent
permitted by law-and availability of appropriated funds by the Kansas Legislature, KDHE shall, on
demand, pay to the Municipality the reasonable fees and expenses incurred by the Municipality in the
enforcement of performance or observation of any other duties, covenants, obligations or agreements
of KDHE contained herein. Prior to incurring any such expenses, the Municipality shall provide
written notice to. KDHE that it intends to incur such expenses; provided, however, a failure by the
Municipality to give such notice shall not affect the Municipality's right to receive payment for such
expenses. Upon request by KDHE, the Municipality shall provide copies of statements evidencing
the fees and expenses for which the Municipality is requesting payment.
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Section 5.03. Expenses. Upon the occurrence of an Event of Default on the part of the
Municipality, and to the extent permitted by law, the Municipality shall, on demand, pay to KDHE the
reasonable fees and expenses incurred by KDHE in the collection of Loan Repayments or any other
sum due hereunder or in the enforcement of performance or observation of any other duties,
covenants, obligations or agreements of the Municipality contained herein. Prior to incurring any
such expenses, KDHE shall provide written notice to the Municipality that it intends to incur such
expenses; provided, however, a failure by KDHE to give such notice shall not affect KDHE's right to
receive payment for such expenses. Upon request by the Municipality, KDHE shall provide copies of
statements evidencing the fees and expenses for which KDHE is requesting payment.

Section 5.04. Application of Moneys. Any moneys collected by KDHE pursuant to Section
5.02 hereof shall be applied: (a) first, to pay interest on the Loan as the same becomes due and
payable; (b) second, to pay principal due and payable on the Loan; (c) third, to pay expenses owed
by the Municipality pursuant to Section 5.03 hereof; and (d) fourth, to pay any other amounts due
and payable hereunder as such amounts become due and payable.

Section 5.05. No Remedy Exclusive; Waiver; Notice. No remedy herein conferred upon or
reserved to the Parties hereto is intended to be ‘exclusive and every such remedy shall be cumulative
and shall be in addition to every other remedy given under this Loan Agreement or now or hereafter
existing at law or in equity. The parties hereto, in good faith, shall exercise such remedies with due
diligence in a timely manner, however, no delay or omission to exercise any right, remedy or power
accruing upon any Event of Default shall impair any such right, remedy or power or shall be
construed to be a waiver thereof, but any such right, remedy or power may be exercised from time to
time and as often as may be deemed expedient. In order to entitle the parties hereto to exercise any
remedy reserved to them in this Article V, it shall not be necessary to give any notice, other than
such notice as may be required in this Article V.

Section 5.06. Retention of Rights. Notwithstanding any assignment or transfer of this Loan
Agreement pursuant to the provisions hereof, or anything else to the contrary contained herein, the
parties hereto shall have the right upon the occurrence of an Event of Default to take any action,
including (without limitation) bringing an action against the defaulting party at law or in equity, as such
party may,.in-its discretion, deem necessary to enforce the obligations of the defaulting party pursuant
to this Loan Agreement.

Section 5.07. Financial and Management. Upon failure of the Municipality to pay one or
more installments of the Loan Repayments in a timely manner, or in the event that the Secretary
deems it advisable or necessary, the Secretary, after consultation with the governing body of the
Municipality, may require the Municipality to undergo a financial and management operations review.
The governing body shall correct any deficiencies noted during such review and adopt charges or
surcharges as may be required by the Secretary during the term of this Loan Agreement.
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ARTICLE VI
MISCELLANEOUS

Section 6.01. Notices. All notices, certificates or other communications hereunder shall be
sufficiently given and shall be deemed given when: (a) hand delivered; (b) mailed by registered or
certified United States mail, postage prepaid; or (c) via telefax, with confirmation in the manner set
forth in subsection (b), to the parties hereinafter set forth at the following addresses:

(1)  to KDHE:

Department of Health and
Environment

1000 SW Jackson Street, Suite 420

Topeka, Kansas 66612-1367

Attention: Bureau of Water

with a copy to its General Counsel
(2)  to the Authority:

Kansas Development Finance
Authority
555 South Kansas Avenue, Suite 202
Topeka, Kansas 66603
Attention: President,

with a copy to its General Counsel

(3)  to the Municipality:
at the address set forth on Exhibit H.

All notices given by telefax as aforesaid shall be deemed given as of the date of evidence of
receipt thereof by the recipient. All notices given by registered or certified mail as aforesaid shall be
deemed duly given as of the date they are so deposited in the United States Postal Service, if
postage is prepaid. Any of the foregoing parties may designate any further or different addresses to
which subsequent notices, certificates or other communications shall be sent, by notice in writing
given to the others.

Section 6.02. Binding Effect. This Loan Agreement shall inure to the benefit of and shall be
binding upon KDHE and the Municipality and their respective successors and assigns.
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Section 6.03. Severability. In the event any provision of this Loan Agreement shall be held
illegal, invalid or unenforceable by any court of competent jurisdiction, such holding shall not
invalidate, render unenforceable or otherwise affect any other provision hereof.

Section 6.04. Amendments, Supplements and Modifications. This Loan Agreement may
not be amended, supplemented or modified without the prior written consent of the Authority.

Section 6.05. Execution in Counterparts. This Loan Agreement may be executed in
several counterparts, each of which shall be deemed to be an original and all of which shall constitute
but one and the same instrument.

Section 6.06. Governing Law and Regulations. This Loan Agreement shall be governed by
and construed in accordance with the laws of the State, including the Loan Act and the Regulations,
which Regulations are, by this reference thereto, incorporated herein as a part of this Loan
Agreement.

Section 6.07. Consents and Approvals. Whenever the written consent or approval of the
State shall be required under the provisions of this Loan Agreement, such consent or approval may
only be given by the Secretary.

Section 6.08. Further Assurances. The Municipality shall, at the request of KDHE,
authorize, execute, acknowledge and deliver such further resolutions, conveyances, transfers,
assurances, financing statements and other instruments as may be reasonably necessary or
desirable for better assuring, conveying, granting, assigning and confirming the rights, security
interests and agreements granted or intended to be granted by this Loan Agreement.

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, KDHE and the Municipality have caused this Loan Agreement to be
executed, sealed and delivered, effective as of the date above first written.

THE KANSAS DEPARTMENT OF HEALTH AND
ENVIRONMENT, acting on behalf of THE STATE OF KANSAS

Psﬂb\ ER A s\

ﬁ, JUre,
AT 4\
/4 4**‘*¥ ¥ \

f/» ";

ansas

Department of Health
and Environment

By:
Title: Secretary

“KDHE”
Date:

, KANSAS
(Seal) By:

Title: Mayor

“Municipality”
Date:
ATTEST:
By:
Title: Clerk
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EXHIBIT A

DESCRIPTION OF THE PROJECT

N
S

19




EXHIBIT B
DEDICATED SOURCE OF REVENUES AND LOAN REPAYMENT SCHEDULE
Dedicated Source of Revenue

The Municipality shall impose and collect such rates, fees and charges for the use and
services furnished by or through the System, including all improvements and additions thereto
hereafter constructed or acquired by the Municipality as will provide System Revenues or levy ad
valorem taxes without limitation as to rate or amount upon all the taxable tangible property, real or
personal, within the territorial limits of the Municipality to produce amounts which are sufficient to (a)
pay the cost of the operation and maintenance of the System, (b) pay the principal of and interest on
the Loan as and when the same become due, and (c) pay all other amounts due at any time under
the Loan Agreement; provided, however, no lien or other security interest is granted by the
Municipality to KDHE on the System Revenues under this Agreement. In the event that the System
Revenues are insufficient to meet the obligations under the Loan and the Loan Agreement, the
Municipality shall levy ad valorem taxes without limitation as to rate or amount-upon all the taxable
tangible property, real or personal, within the territorial limits of the Municipality to produce the
amounts necessary for the prompt payment of the obligations under the Loan and Loan Agreement.

Loan Repayment Schedule

The Municipality and KDHE have agreed that interest becoming due semiannually on the Loan
during the construction period for the Project may be capitalized and repaid as a part of the Loan. In
this regard, KDHE shall give the Municipality written notice of each semiannual installment of interest
becoming due during the construction period. At its option, the Municipality may elect to pay such
amounts, and if so elected, must pay such amounts within 30 days of receipt of the notice of their
becoming due. If the Municipality does not elect to pay such amounts within 30 days of receipt of
such notice, the amount then due and owing as semiannual interest on the Loan shall be capitalized
and added to the principal amount of the Loan and shall bear interest at the rate of interest set forth in
Section 2.02 hereof.
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Loan Repayment Schedule.

[The Repayment Schedule will be provided in the final Loan Agreement when the actual
interest rate is known.]

N
S
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EXHIBIT C

CONDITIONS APPLICABLE TO CONSTRUCTION OF THE PROJECT

NOTE: The standard conditions applicable to the Loan are marked with an asterisk (*). Optional
conditions not applicable to the Loan will not be included in the actual Loan Agreement. Other
necessary special conditions not listed below will be added at the end of this Exhibit C. (Version 4)

*1.

*3.

*4,

Municipality agrees to expeditiously initiate and complete the Project in accordance with the
following schedule:

Advertising for bids within __ days of authorization to advertise.

Bid opening no sooner than ____ days after advertisement for bids.
Contract award within __ days of bid opening.

Issuance of notice to proceed within __ days of contract award.

Initiation of operation within __ days of notice to proceed or no later than
Finalization of construction within ___.days of notice to proceed.

Project Performance Certification 365 days following Initiation of Operation.

@roooop

No change may be implemented by the Municipality, which will delay or accelerate this
schedule without prior approval of KDHE. KDHE ‘must be promptly notified of any proposed
changes.

The Municipality must certify by that all easements and rights-of-way necessary
to allow construction of the Project have been obtained (i.e., all real property has been
acquired, bonafide options have been taken or formal condemnation proceedings have been
initiated for necessary real property).

The Municipality. must submit an “Applicant Assurance with Respect to Acquisition of Real
Property Including Easements” June 2009, and a “Certificate as to Title to Project Site” June
2009 stating the property necessary to allow construction of the project has been obtained.
The Municipality must submit these prior to permission to award a construction contract.

The Municipality agrees that all bid solicitations will include the following statement in the
“Advertisement for Bids” for this project:

Nondiscrimination in Employment
Bidders on this work will be required to comply with the President’s Executive Order No. 11246
as amended. -Requirements for bidders and contractors under this order are explained in the

specifications.

The municipality must comply with and include the requirements of the Prohibition Statement
below in all contracts and subcontracts made to private entities.
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*5.

*6.

*7.

*8.

The Contractor, its employees, subcontractors and subcontractors’ employees may not
engage in severe forms of trafficking in persons during the period of time that the contract is in
effect; procure a commercial sex act during the period of time that the contract is in effect; or
use forced labor in the performance of the contract or subcontract.

a. The Municipality agrees that all bid solicitations will include the following statement in
the “Information to Bidders” for this project.

“Bidders on this work, including subcontractors or vendors, will be required to
comply with the Kansas Act Against Discrimination (K.S.A. 44-1001 et: seq.) and
the Kansas Age Discrimination in Employment Act (K.S.A. 44-1111 et. seq.)".

Currently there is no reporting procedure associated with this requirement.

b. The Municipality agrees to comply with the Kansas Act Against Discrimination, K.S.A.
44-1001, et. seq. and the Kansas Age Discrimination in Employment Act, K.S.A. 44-
1111, et. seq. as provided by law and to include those provisions:.in every contract or
purchase order so that they are binding upon such subcontractors or vendors.

The Municipality will obtain a signed Certificate of Non-Segregated Facilities from the prime
contractor prior to the award of a construction contract if the contract exceeds $10,000 and is
not exempt from the provisions of the equal opportunity clause. The Municipality will assure
that the prime contractor obtains a signed copy of Certificate of Non-Segregated Facilities from
each subcontractor prior to the award of any subcontract exceeding $10,000, which is not
exempt from the provisions of the equal opportunity clause. The certificate signed by the
prime contractor is to be kept on file with the Municipality; and certificates signed by
subcontractors are to be kept on file with the prime contractor.

The Municipality agrees to include Section 202 of Executive Order 11246 in all contracts and
subcontracts for all construction contracts exceeding $10,000.00.

Wage Rate Requirements:

CWSREF: The recipient agrees to include in all agreements to provide assistance for the
construction of treatment works carried out in whole or in part with such assistance
made available by a State water pollution control revolving fund as authorized by title VI
of the Federal Water Pollution Control Act (33 U.S.C. 1381 et seq.), or with such
assistance made available under section 205(m) of that Act (33 U.S.C. 1285(m)), or
both, a term and condition requiring compliance with the requirements of section 513 of
that Act (83:U.S.C. 1372) in all procurement contracts and sub-grants, and require that
loan recipients, procurement contractors and sub-grantees include such a term and
condition in subcontracts and other lower tiered transactions. All contracts and
subcontracts for the construction of treatment works carried out in whole or in part with
assistance made available as stated herein shall insert in full in any contract in excess
of $2,000 the contract clauses as attached hereto entitled "Wage Rate Requirements
Under The Consolidated and Further Continuing Appropriations Act, 2013 (P.L. 113-6)."
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This term and condition applies to all agreements to provide assistance under the
authorities referenced herein, whether in the form of a loan, bond purchase, grant, or any
other vehicle to provide financing for a project, where such agreements are executed on or
after October 30, 20009.

Wage Rate Requirements Under EPA FFY 2010 and Subsequent Appropriations
Preamble

With respect to the Clean Water and Safe Drinking Water State Revolving Funds, EPA
provides capitalization grants to each State which in turn provides subgrants or loans to
eligible entities within the State. Typically, the subrecipients are municipal or other local
governmental entities that manage the funds. For these types of recipients, the provisions
set forth under Roman Numeral |, below, shall apply. Although EPA and the State remain
responsible for ensuring subrecipients’ compliance with the wage rate requirements set
forth herein, those subrecipients shall have the primary responsibility to maintain payroll
records as described in Section 3(ii)(A), below and for compliance as described in Section
1-5.

-OR-

Occasionally, the subrecipient may be‘a private for profit or not for profit entity. For these
types of recipients, the provisions set forth in Roman Numeral Il, below, shall apply.
Although EPA and the State remain responsible for ensuring subrecipients' compliance
with the wage rate requirements set forth herein, those subrecipients shall have the
primary responsibility to maintain payroll records as described in Section [I-3(ii))(A), below
and for compliance as described in Section 11-5.

|. Requirements under EPA EEY 2010 and Subsegqguent Appropriations For
Subrecipients That Are Governmental Entities:

The following.terms .and conditions specify how recipients will assist EPA in meeting its
Davis-Bacon (DB) responsibilities when DB applies to EPA awards of financial assistance
under the FY 2013 Continuing Resolution with respect to State recipients and
subrecipients that are governmental entities. If a subrecipient has questions regarding
when. DB applies, obtaining the correct DB wage determinations, DB provisions, or
compliance monitoring, it may contact the State recipient. If a State recipient needs
guidance, the recipient may contact Lorraine Fleury at fleury.lorraine@epa.gov or at 215-
814-2341 of EPA, Region Il Grants and Audit Management Branch for guidance. for
guidance. The recipient or subrecipient may also obtain additional guidance from DOL's
web site at http://www.dol.gov/whd/.

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

Under the FY 2013 Continuing Resolution, DB prevailing wage requirements apply to
the construction, alteration, and repair of treatment works carried out in whole or in
part with assistance made available by a State water pollution control revolving fund
and to any construction project carried out in whole or in part by assistance made
available by a drinking water treatment revolving loan fund. If a subrecipient
encounters a unigue situation at a site that presents uncertainties regarding DB
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applicability, the subrecipient must discuss the situation with the recipient State before
authorizing work on that site.

2. Obtaining Wage Determinations.

(a) Subrecipients shall obtain the wage determination for the locality in which a
covered activity subject to DB will take place prior to issuing. requests for bids,
proposals, quotes or other methods for soliciting contracts (solicitation) for activities
subject to DB. These wage determinations shall be incorperated into solicitations and
any subsequent contracts. Prime contracts must contain a provision requiring that
subcontractors follow the wage determination incorporated into the prime contract.

(i) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov
weekly to ensure that the wage determination contained in the solicitation remains current.
The subrecipients shall amend the solicitation if DOL issues a modification more than 10
days prior to the closing date (i.e. bid opening) for the solicitation. If DOL modifies or
supersedes the applicable wage determination less than 10 days priorto the closing date,
the subrecipients may request a finding from the State recipient that there is not a
reasonable time to notify interested contractors of the modification of the wage
determination. The State recipient will provide a report of its findings to the subrecipient.

(i) If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination contained
in the solicitation shall be effective unless the State recipient, at the request of the
subrecipient, obtains an extension of the 90 day period from DOL pursuant to 29 CFR
1.6(c)(3)(iv). The subrecipient. shall monitor www.wdol.gov_on a weekly basis if it does not
award the contract within 90 days of closure of the solicitation to ensure that wage
determinations contained in the solicitation remain current.

(b) If the subrecipient carries out. activity subject to DB by issuing a task order, work
assignment or similar instrument to an existing contractor (ordering instrument) rather than by
publishing a solicitation, the subrecipient shall insert the appropriate DOL wage determination
from-www.wdol.gov into the ordering instrument.

(c) Subrecipients shall review all subcontracts subject to DB entered into by prime contractors
to verify that the prime contractor has required its subcontractors to include the applicable
wage determinations.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to a
subrecipient's contract after the award of a contract or the issuance of an ordering instrument if
DOL determines that the subrecipient has failed to incorporate a wage determination or has
used a wage determination that clearly does not apply to the contract or ordering instrument.
If this occurs, the subrecipient shall either terminate the contract or ordering instrument and
issue a revised solicitation or ordering instrument or incorporate DOL's wage determination
retroactive to the beginning of the contract or ordering instrument by change order. The
subrecipient's contractor must be compensated for any increases in wages resulting from the
use of DOL's revised wage determination.
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3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in excess
of $2,000 which is entered into for the actual construction, alteration and/or repair, including
painting and decorating, of a treatment work under the CWSRF or a construction project under
the DWSRF financed in whole or in part from Federal funds or in accordance with guarantees of
a Federal agency or financed from funds obtained by pledge of any contract of a Federal agency
to make a loan, grant or annual contribution (except where a different meaning is expressly
indicated),and which is subject to the labor standards provisions of any of the acts listed in § 5.1
or the FY 2013 Continuing Resolution, the following clauses:

(1) Minimum wages.

() All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations issued by
the Secretary of Labor under the Copeland Act (29 CFER part 3)), the full amount of wages and
bona fide fringe benefits (or cash equivalents‘thereof) due at time of payment computed at
rates not less than those contained in the wage determination of the Secretary of Labor
which is attached hereto and made a part hereof, regardless of any contractual relationship
which may be alleged to exist between the contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of [aborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also,
regular contributions made or costs incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly period, are
deemed to be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill, except
as provided in 8 5.5(a)(4) . Laborers or mechanics performing work in more than one
classification may be compensated at the rate specified for each classification for the time
actually worked therein: Provided that the employer's payroll records accurately set forth the
time spent in each classification in which work is performed. The wage determination
(including any additional classification and wage rates conformed under paragraph (a)(1)(ii)
of this section).and the Davis-Bacon poster (WH-1321) shall be posted at all times by the
contractor.and its subcontractors at the site of the work in a prominent and accessible place
where it can be easily seen by the workers.

Subrecipients‘may..obtain wage determinations from the U.S. Department of Labor's web site,
www.dol.gov.

(iN(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is to be
employed under the contract shall be classified in conformance with the wage determination.
The State award official shall approve a request for an additional classification and wage rate
and fringe benefits therefore only when the following criteria have been met:
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(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the<classification (if
known), or their representatives, and the subrecipient(s) agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), documentation of
the action taken and the request, including the local wage determination shall be sent by the
subrecipient (s) to the State award official. The State award official will transmit the request, to
the Administrator of the Wage and Hour Division, Employment Standards Administration, U.S.
Department of labor, Washington, DC 20210 and to the EPA DB Regional Coordinator
concurrently. The Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification request within 30 days of receipt and so advise the
State award official or will notify the State award official within the 30-day period that additional
time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the subrecipient(s) do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the award
official shall refer the request and the local wage determination, including the views of all
interested parties and the recommendation of the State award official, to the Administrator for
determination. The request shall be sent to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt of the request.and so advise the contracting officer or will notify the contracting officer
within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to paragraphs
(@)(1)(ii)(B)-or(C) of this section, shall be paid to all workers performing work in the classification
under this contract from the first day on which work is performed in the classification.

(i) Whenever _the minimum wage rate prescribed in the contract for a class of laborers or
mechanics.includes a fringe benefit which is not expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided,
That the Secretary of Labor has found, upon the written request of the contractor, that the
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account assets for the meeting of obligations
under the plan or program.
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(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official or an
authorized representative of the Department of labor, withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor, or any
other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held
by the same prime contractor, so much of the accrued payments or advances as may be considered
necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by
the contractor or any subcontractor the full amount of wages required by the contract. In the event of
failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or
working on the site of the work, all or part of the wages required by the contract, the (Agency) may,
after written notice to the contractor, sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further payment, advance, or guarantee of funds until such
violations have ceased.

(3) Payrolls and basic records.

(i) Payrolls and basic records relating thereto shall be maintained by the contractor during the course
of the work and preserved for a period of three years thereafter for all laborers and mechanics
working at the site of the work . Such records shall contain the name, address, and social security
number of each such worker, his or her correct classification, hourly rates of wages paid (including
rates of contributions or costs anticipated«for bona fide fringe benefits or cash equivalents thereof of
the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours
worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found under
29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs
reasonably anticipated in providing benefits under a plan or program described in section 1(b)(2)(B)
of the Davis-Bacon Act, the ‘contractor shall'maintain records which show that the commitment to
provide such benefits is enforceable, that.the plan or program is financially responsible, and that the
plan or program has been communicated in. writing to the laborers or mechanics affected, and
records which show- the costs anticipated or the actual cost incurred in providing such benefits.
Contractors employing apprentices or trainees under approved programs shall maintain written
evidence of the registration of apprenticeship programs and certification of trainee programs, the
registration of the apprentices-and trainees, and the ratios and wage rates prescribed in the
applicable programs.

(i)(A) The contractor shall submit weekly, for each week in which any contract work is performed, a
copy of all payrolis to the subrecipient, that is, the entity that receives the sub-grant or loan from the
State capitalization grant recipient. Such documentation shall be available on request of the State
recipient or EPA. As to each payroll copy received, the subrecipient shall provide written confirmation
in a form satisfactory to the State indicating whether or not the project is in compliance with the
requirements of 29 CFR 5.5(a)(1) based on the most recent payroll copies for the specified week. The
payrolls shall set out accurately and completely all of the information required to be maintained under
29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses shall not be
included on the weekly payrolls. Instead the payrolls shall only need to include an individually
identifying number for each employee (e.g., the last four digits of the employee's social security
number). The required weekly payroll information may be submitted in any form desired. Optional
Form WH-347 is available for this purpose from the Wage and Hour Division Web site at
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http://www.dol.gov/whd/forms/wh347instr.ntm or its successor site. The prime contractor is
responsible for the submission of copies of payrolls by all subcontractors. Contractors and
subcontractors shall maintain the full social security number and current address of each
covered worker, and shall provide them upon request to the subrecipient(s) for transmission to
the State or EPA if requested by EPA, the State, the contractor, or the Wage and Hour Division
of the Department of Labor for purposes of an investigation or audit of compliance with prevailing
wage requirements. It is not a violation of this section for a prime centractor to require a
subcontractor to provide addresses and social security numbers to the prime contractor for its
own records, without weekly submission to the subrecipient(s).

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance,” signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be provided under § 5.5
(2)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained under § 5.5
(2)(3)(i) of Regulations, 29 CFR part 5, and that suchiinformation is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and-trainee) employed on the
contract during the payroll period has been paid the full weekly wages earned, without rebate, either
directly or indirectly, and that no deductions have been made either directly or indirectly from the full
wages earned, other than permissible deduct ions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe
benefits or cash equivalents for.the classification of work performed, as specified in the applicable
wage determination incorporated into.the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH<347 shall satisfy. the requirement for submission of the "Statement of
Compliance" required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above. certifications may subject the contractor or subcontractor to
civil or criminal prosecution under section 1001of title 18 and section 231 of title 31of the United
States Code.

(iif) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of this
section available for inspection, copying, or transcription by authorized representatives of the State,
EPA or the Department of Labor, and shall permit such representatives to interview employees during
working hours on the job. If the contractor or subcontractor fails to submit the required records or to
make them available, the Federal agency or State may, after written notice to the contractor, sponsor,
applicant, or owner, take such action as may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds. Furthermore, failure to submit the required records upon
request or to make such records available may be grounds for debarment action pursuant to 29 CFR
5.12.
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(4) Apprentices and trainees--

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the work
they performed when they are employed pursuant to and individually registered in a bona fide
apprenticeship program registered with the U.S. Department of Labor, Employment and Training
Administration, Office of Apprenticeship Training, Employer and Labor Services, or with a State
Apprenticeship Agency recognized by the Office, or if a person is employed in‘his or her first 90 days
of probationary employment as an apprentice in such an apprenticeship program, who is not
individually registered in the program, but who has been certified by the Office of Apprenticeship
Training, Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be
eligible for probationary employment as an apprentice. The allowable ratio® of apprentices to
journeymen on the job site in any craft classification shall not be greater than'the ratio permitted to
the contractor as to the entire work force under the registered program. Any worker listed on a payroll
at an apprentice wage rate, who is not registered or otherwise employed as stated above, shall be
paid not less than the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any apprentice performing work on the job site in excess of the ratio
permitted under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. Where a contractor is performing construction on
a project in a locality other than that in which its program'is registered, the ratios and wage rates
(expressed in percentages of the journeyman's hourly rate) specified in the contractor's or
subcontractor's registered program shall be observed. Every apprentice must be paid at not less than
the rate specified in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship
program. If the apprenticeship. program does not specify fringe benefits, apprentices must be
paid the full amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator. determines that a different practice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that determination. In the event
the Office of Apprenticeship Training, Employer and labor Services, or a State Apprenticeship
Agency recognized by the Office, withdraws approval of an apprenticeship program, the
contractor will no longer be permitted to utilize apprentices at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(i) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification-by the U.S. Department of labor, Employment and Training Administration. The ratio
of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not less
than the rate specified in the approved program for the trainee's level of progress, expressed as
a percentage of the journeyman hourly rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for less than full fringe benefits for
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apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration shall be paid
not less than the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any trainee performing work on the job site in excess of the ratio
permitted under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and Training
Administration withdraws approval of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

(i) Equal employment opportunity. The utilization of apprentices, trainees andjourneymen under
this part shall be in conformity with the equal employment opportunity requirements of Executive
Order 11246, as amended and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contracter shall comply with the requirements of
29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.S(a)(1) through (10) and such other clauses as the' EPA determines may by
appropriate, and also a clause requiring the subcontractors'to include these clauses in any lower tier
subcontracts. The prime contractor shall be responsible for the compliance by any subcontractor or
lower tier subcontractor with all the contract clausesin 29 CFR 5.5.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor
as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of
the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated
by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions
of this contract shall not be subject to the general disputes clause of this contract. Such disputes
shall be resolved in accardance with the procedures of the Department of Labor set forth in 29
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the U.S. Department of
Labor, or.the employees or their representatives.

(10) Certification of eligibility.
(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be

awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).
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(i) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in an
amount in excess of $100,000 and subject to the overtime provisions of the Contract Work Hours
and Safety Standards Act. These clauses shall be inserted in addition to the clauses required by
ltem 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers and mechanics
include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the-employment of laborers_or mechanics shall
require or permit any such laborer or mechanic in any workweek in° which he or she is
employed on such work to work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate 'not less than one and one-half times
the basic rate of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liguidated damages. In the event of any violation of the
clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable‘to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph
(a)(1) of this section, in the sum of $10 for each calendar day on which such individual was
required or permitted to work.in excess of the standard workweek of forty hours without
payment of the overtime wages required by the clause set forth in paragraph (a)(1) of this
section.

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon written
request of the EPA Award Official or an authorized representative of the Department of
Labor, shallwithhold or cause to be withheld, from any moneys payable on account of work
performed by the contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other federally -assisted contract subject to the
Contract Work Hours and Safety Standards Act, which is held by the :same prime contractor,
such sums as may be determined to be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth in
paragraph (b)(2) of this sect ion.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (a)(1) through (4) of this section and also a clause requiring the

32



subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall
be responsible for compliance by any subcontractor or lower tier subcontractor with the clauses
set forth in paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or subcontractor
shall maintain payrolls and basic payroll records during the course of the'work and shall preserve
them for a period of three years from the completion of the contract for all laborers and
mechanics, including guards and watchmen, working on the contract. Such records shall contain
the name and address of each such employee, social security number, correct classifications,
hourly rates of wages paid, daily and weekly number of hours worked,; deductions made, and
actual wages paid. Further, the Subrecipient shall insert in any such contract a clause ‘providing
that the records to be maintained under this paragraph shall be made available by the contractor
or subcontractor for inspection, copying, or transcription by authorized representatives of the
(write the name of agency) and the Department of labor, and the contractor or subcontractor will
permit such representatives to interview employees during working hours on the job.

5. Compliance Verification

(a) The subrecipient shall periodically interview a sufficient number of employees entitled to DB
prevailing wages (covered employees) to verify that contractors or subcontractors are paying the
appropriate wage rates. As provided in 29 CFR 5.6(a)(6),all interviews must be conducted in
confidence. The subrecipient must use Standard Form 1445 (SF 1445) or equivalent
documentation to memorialize the interviews. Copies of the SF 1445 are available from EPA on
request.

(b) The subrecipient shall establish and follow an interview schedule based on its
assessment of the.risks of noncompliance with DB posed by contractors or subcontractors
and the duration of the contract or subcontract. Subrecipients must conduct more frequent
interviews if the initial interviews or other information indicated that there is a risk that the
contractor or subcontractor <is not.complying with DB. Subrecipients shall immediately
conduct interviews in response to an alleged violation of the prevailing wage requirements.
All interviews shall be conducted in confidence.

(c) The subrecipient shall periodically conduct spot checks of a representative sample of weekly
payroll data-to verify that contractors or subcontractors are paying the appropriate wage rates. The
subrecipient shall establish and follow a spot check schedule based on its assessment of the risks of
noncompliance with DB posed by contractors or subcontractors and the duration of the contract or
subcontract. At.a minimum, if practicable, the subrecipient should spot check payroll data within two
weeks of each contractor or subcontractor's submission of its initial payroll data and two weeks prior
to the completion date the contract or subcontract .Subrecipients must conduct more frequent spot
checks if the initial spot check or other information indicates that there is a risk that the contractor or
subcontractor is not complying with DB. In addition, during the examinations the subrecipient shall
verify evidence of fringe benefit plans and payments there under by contractors and subcontractors
who claim credit for fringe benefit contributions.
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(d) The subrecipient shall periodically review contractors and subcontractors use of apprentices and
trainees to verify registration and certification with respect to apprenticeship and training programs
approved by either the U.S Department of Labor or a state, as appropriate, and that contractors and
subcontractors are not using disproportionate numbers of, laborers, trainees and apprentices . These
reviews shall be conducted in accordance with the schedules for spot checks and interviews
described in Item S(b) and (c) above.

(e) Subrecipients must immediately report potential violations of<the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and Hour
District Office listed at http://www.dol.gov/contacts/whd/america2.htm.

[I. Requirements under EPA FFY 2010 and Subsequent Appropriations Act For Subrecipients
That Are Not Governmental Entities

Section Il is not applicable to the Kansas Water Pollution Control Revolving Fund, and so is removed
from this document.

*9.  The Municipality hereby agrees to the following requirements regarding Disadvantaged
Business Enterprise (DBE) procurement:

a. If the loan amount is greater than $250,000, adopt the MBE/WBE Fair Share
Objective/Goals established between KDHE and EPA for construction of the project.
These goals will be made part of the construction contract specifications.

b. Make the good faith efforts to contact DBE firms set out in 40 CFR Section 33.301
whenever procuring construction services for the project.

C. Complywith the administrative provisions found in 40 CFR Section 33.302.

d. If the loan amount is.greater than $250,000, maintain a bidders list of contractors and
subcontractors that have previously bid on municipality projects funded by KWPCRLF
as required by 40 CFR Section 33.501(b).

e. The Municipality agrees to submit to KDHE a completed EPA Form 5700-52A by April
15 and October 15, once the notice to proceed for construction has been issued, thru
the semi-annual period in which construction has been completed.

*10. The Municipality agrees that all bid solicitations will include the following statement:

“Bidders must fully comply with Subpart C of 40 CFR Part 32 entitled Responsibilities of
Participants Regarding Transactions. Contractors, subcontractors, or suppliers that appear on
the Excluded Parties List System at www.epls.gov are not eligible for award of any contracts
funded by the Kansas Water Pollution Control Revolving Loan Fund.”

Subpart C of 40 CFR Part 32 must be included as part of the contract documents and EPA
Form 5700-49 must be included in all contracts, completed and returned with the bid form.
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*11.

*12.

*13.

*14.

*15.

*16.

The Municipality acknowledges that doing business with any part appearing in the “List of
Parties Excluded from Federal Procurement or Non Procurement Programs” may result in
disallowance of federal funds under this Loan Agreement and may also result in suspension or
debarment under this Part.

The Municipality agrees that all bid solicitations will include the Anti-Lobbying Certification
form, which must be completed and returned with the bid form.

The owner or successful bidder must obtain, prior to construction, permit coverage from KDHE
to discharge stormwater runoff associated with construction activity for most any project which
disturbs one acre or more of soils. A Notice of Intent form (NOI) must be submitted to KDHE
60 days before the start of construction and a permit determination from KDHE must be made
before construction can begin. The Kansas construction stormwater general permit, a Notice
of Intent (application form), a frequently asked questions file, and supplemental materials are
available online on the KDHE Stormwater Web Page at www.kdhe.state.ks.us/stormwater.

The Municipality shall follow applicable® state procurement laws and regulations, and
procedures established by the Secretary of KDHE as presented in Water Quality Policy
Memorandum No. 10-1 dated May 3, 2010 - Final. KDHE approval is required prior to
procurement.

In accordance with OMB Circular A-133, which implements the Single Audit Act, the
municipality hereby agrees to obtain a single audit from an independent auditor if it expends
$500,000 or more in total Federal funds in any fiscal year. Please note this loan is provided, in
part, with federal funds (CFDA 66.458). Within nine months after the end of the recipient’s
fiscal year or 30 days after receiving the report from the auditor, the recipient shall submit a
copy of the Audit Report to KDHE. Please note the cost of the Audit is an allowable cost to be
paid with loan funds.

The Municipality agrees to._make prompt payment to its contractor(s) of sums due for
construction and to retain-only such amounts as may be justified by specific circumstances and
provisions of this Loan Agreement or the construction contract.

The Municipality hereby assures that the engineering firm principally responsible for
supervising construction and for providing engineering services during construction will
continue its relationship with the Municipality for a period of up to one year after initiation of
operation of the Project. During this period, the engineering firm shall direct the operation of
the Project, train.operating personnel and prepare curricula and training material for operating
personnel.. The following specific requirements apply:

*a.  The Municipality agrees the performance standards applicable to the Project are:

(1)
(2)
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*17.

18.

19.

*20.

*21.

b. The final plan of operation (50 percent payment) submitted in accordance with Exhibit
C, Condition No. 17 must include a draft proposal for these extended start-up services,
based on the complexity of the Project, size and experience of the Municipality’s
operating staff, effluent characteristics, discharge requirements and other pertinent
factors.

C. The final operation and maintenance manual (90 percent payment) submitted in
accordance with Exhibit C, Condition No. 18 must be accompanied by a final proposal
for these services.

*d.  One year after completion of construction and initiation of operation of the Project, the
Municipality shall certify to KDHE whether or not such Project meets the. design
specifications and effluent limitations contained in subparagraph a. of this<condition.
Any statement of non-compliance must be accompanied by a corrective action report
containing: an analysis of the cause of the Project’s inability to meet performance
standards; actions necessary to bring it into compliance, and a reasonably scheduled
date for positive certification of the Project. Timely corrective action will be executed by
the Municipality.

*e. Municipality agrees to furnish KDHE with an.annual report describing actions taken to
date to achieve positive certification, planned future activities, the Project’'s status and
potential for positive certifications.

A final plan of operation and draft operation and maintenance manual shall be submitted by
the Municipality for approval by KDHE at or prior to 50 percent construction completion. The
plan of operation must include, but is not limited to, an assessment of the employee skills
necessary to carry out the operation and maintenance function and a training plan designed to
provide employees with the necessary skills. Details on the skills assessment must be
submitted along with the final plan of operation. Necessary training as indicated by the skills
assessment must be provided in accordance with the approved training plan.

The final operation and maintenance manual must be submitted to KDHE at or prior to 90
percent.construction completion.

The rates and ordinances enacting the approved user charge system and sewer use
requirements as approved by KDHE shall be enacted prior to initiation of operation.

This Project is consistent with the Kansas Water Quality Management Plan, subject to the
provisions of Section 208(d) and 208(e) of the Federal Water Pollution Control Act, as
amended... Service by the Project will not be denied or conditioned on the basis of factors or
issues unrelated to wastewater management.

The Loan Recipient must comply with Title VI of the Civil Rights Act of 1964, Section 504 of
the Rehabilitation Act of 1973, Title 1X of the Education Amendments of 1972, the Age
Discrimination Act of 1975, and a variety of program-specific statutes with nondiscrimination
requirements.
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*22.

23.

24,

25.

26.

Other civil rights laws may impose additional requirements on the Loan Recipient. These laws
include, but are not limited to, Title VII of the Civil Rights Act of 1964 (prohibiting race, color,
national origin, religion, and sex discrimination in employment and in services provided by
State and local governments, businesses, and non-profit agencies), and the Fair Housing Act
(prohibiting race, color, national origin, age, family status, and disability discrimination in
housing), as well as any other applicable civil rights laws.

The Loan Recipient must comply with the “Cross-Cutting Federal Authorities: A Handbook on

Their Application in the Clean Water and Drinking Water State Revolving Fund Programs”,
dated October 2003 and found at

http://www.epa.gov/owm/cwfinance/cwsrf/enhance/DocFiles/Other%20Docs/Crosscutterhandbook. pdf

By accepting this Loan, the Municipality assures that the existing population to be served by
the collection system to be built with this Loan will connect to the system within one year after
completion of construction. The Municipality shall submit a letter confirming this action within
one year after completion of construction.

The Municipality hereby agrees to implement measures to mitigate all known adverse
environmental effects of the project. The following mitigate actions are required: Subject to
Environmental Clearance.

The Municipality shall obtain a Corps of Engineers Section 404 and/or Section 10 permit prior
to awarding the construction contract.

This Project is for a segment of a total project. KDHE does not assume any obligation,
commitment, or responsibility for funding anticipated on future steps, phases, segments or
stages. The Municipality agrees to complete the treatment works of which this segment is a
part in accordance with the following schedule, regardless of whether KDHE funding is
available for the remaining segments:

[BALANCE OF THIS PAGE INTENTIONALLY LEFT BLANK]
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EXHIBIT D

USE OF LOAN PROCEEDS

The proposed project will provide for (Repeat Exhibit A)

The loan proceeds will be utilized to pay the costs of:

1.

Construction: All actual construction costs of the wastewater collection, pumping, and
treatment plant modifications.

Engineering: All actual costs of construction services including basic services, design,
bidding, inspection, final plan of operation, user charge and sewer use ordinance
development, one year project performance evaluation, and all items as included in the
engineering contract between

Administrative: All reasonable costs of legal and financial administrative support directly
provided for the project, including financial audits.

Green components: All actual costs of Construction, Engineering and Administration of
the proposed project to provide (list the green components of the design), and all other
work and appurtenances necessary.

Unallowable Costs: The costs of full. time employees of the municipality and purchase of land and

easements.
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EXHIBIT E
INSTRUCTIONS FOR REQUESTING DISBURSEMENTS

1. All payment requests must be filed on the Outlay Report and Request for Disbursement Form
and represent the actual completion level of the project at the date the request is prepared.

2. All cost entries must be based upon allowable work in place, which.is due and payable. This
means that you may not request payment for:

a. Any work or services, which have not been explicitly approved by the KDHE in the Loan
Agreement or subsequent amendments.

b. Any work performed under a change order unless written approval of the change order
has been given by the State.

C. Any ineligible project costs.
d. Any retainage which you are withholding from the construction contractor, engineer, etc.
e. Expenditures relating to site acquisition, .easements, rights-of way, EXCEPT: (1)

additional work required by the Uniform Relocation Assistance and Real Property
Acquisition Policies Act such as appraisal and certification services; (2) when the site
itself is allowable in accordance with Federal SRF regulations and guidance; and (3)
costs incurred in eminent domain proceedings.

f. Costs associated with the approval, preparation, issuance and sale of Bonds, and other
costs incidental to normal operating overhead of a Municipality, whether performed by
Municipal.employees, the engineer, or the attorney.

It is essential that you understand the cost basis of the approved Loan amount. It is, therefore,
necessary that you read the Loan Agreement (including all conditions) and its transmittal letter, any
Loan amendments and Project correspondence, and that you maintain current and accurate files on
all approved change orders. Failure to follow these procedures may result in your requesting and
subsequently receiving overpayment of loan funds, which later may, in turn, result in substantial
inconvenience to-you and the Municipality. This could include repayment or crediting to KDHE the
interest earned on overpaid funds, and any penalties that can result from this action.
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INSTRUCTIONS - Please type or print legibly.

specific instructions for other items are as follows:

Items 4, 5, 6, and 8.0. are self-explanatory;

ltem Entry Item Entry
shown on line d.

2. This space is reserved for the assigned
KDHE project number. Enter complete 8f Enter inspection and audit fees of
project identification number e.g., C20 construction and related
0681 02. programs:

3 Mark the appropriate box. If the request 89 Enter those amounts associated
is final, the amounts billed should with the actual construction  of,
represent the final cost of the project. addition to, or restoration® of a

facility.

7. The employer identification number
assigned by the U.S. Internal Revenue 8h Enter amounts for all equipment,
Service MUST be entered to assist in both = fixed _and movable,
processing of your Disbursement exclusive of equipment used for
Request. construction. For example,

permanently attached laboratory

8. Use only columns (a), (b), and (c). tables, built-in  audio visual

systems, movable desks, chairs,
8a Enter amounts expended for such items and laboratory equipment.
as travel, legal fees, rental of vehicles
and any other administrative expenses. 8i Enter the amounts for all items
Include the amount of interest expense not specifically mentioned above.
when authorized by program legislation.
Also show the. amount of interest 8j Enter the total cumulative amount
expense on a separate sheet. to date which should be the sum
of lines a through i.

8b Enter amounts pertaining to the work of
location.and designing, making surveys 8k Enter the total amount of program
and maps, sinking test holes, and all income applied to the loan
other work required prior to actual agreement. Identify on a separate
construction. sheet of paper the sources and

types of the income.

8c Enter all amounts directly associated
with the acquisition of land, existing 8l Enter the net cumulative amount
structures and related right-of-way. to date which should be the

amount shown on line j minus the

8d Enter basic fees for services of amount on line k.
architectural engineers.

8m  Enter the amount of
8e Enter other architectural engineering reimbursements paid to date.
services. Do not include any amounts
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Enter the amount now being requested 9b Leave blank, this is to be

for reimbursement. This amount should completed by the funding agency
be the difference between the amounts official representative who is
shown on lines | and m. If different, certifying to the percent of project
explain on a separate sheet. completion as provided for in the

terms of the loan agreement.
To be completed and signed by the duly
authorized recipient official. The date
should be the actual date the form is
submitted to the funding agency.

NOTE: ONE ORIGINAL SIGNATURE DISBURSEMENT REQUESTS AND ONE SET OF
SUPPORTING DOCUMENTATION MUST BE SUBMITTED.

Submit disbursement requests directly to:
Kansas Department of Health & Environment
Bureau of Water
Municipal Programs
1000 SW Jackson Street, Suite 420
Topeka, Kansas 66612-1367

You should retain one copy for your records.

The Authorized Municipality Representative identified in the Loan Agreement remains the
principal contact for all project matters.

[Balance of Page Intentionally Left Blank]
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EXHIBIT E

KWPCRF or KPWSLF OUTLAY REPORT AND 1. AGENCY TO WHICH THIS REPORT IS SUBMITTED: [2. KDHE PROJECT NUMBER ASSIGNED

REQUEST FOR DISBURSEMENT KDHE - BUREAU OF WATER

See Instructi

(See Instructions) MUNICIPAL PROGRAMS SECTION OR KWPCRF PROJECT # C20

PUBLIC WATER SUPPLY SECTION KPWSLF PROJECT #

3. TYPE OF REQUEST: 4, PAYMENT REQUEST NUMBER 5. PERIOD COVERED BY THIS REPORT
FINAL PARTIAL # FROM (Mo, day, year) TO (Mo, day, year)

6. RECIPIENT ORGANIZATION INFORMATION 7. FEIN NUMBER:

NAME :

NO. & STREET :

CITY:

STATE AND ZIP CODE

8. TO: THE KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT, ACTING ON BEHALF OF THE STATE OF KANSAS UNDER THE LOAN AGREEMENT EFFECTIVE
AS OF , BETWEEN KDHE AND the .
The undersigned hereby requests that the following amounts be paid to the following payees for the following Project Costs as defined in said Agreement:

CLASSIFICATION (a)Total amount requested  |(b) Payee (c) Description Total Approved (KDHE use only)

a. Administrative expense

b. Preliminary expense (Planning and Design)

c. Land, structures, right-of-way (Not allowable)

d. Architectural engineering basic fees

e. Other architectural engineering fees

f. Project inspection fees

g. Construction and project improvement cost

h. Equipment (By Separate Contract)

i. Miscellaneous cost

j. Total cumulative to date (sum of lines a thru i) $0.00

k. Deductions for program income

9pIS 9SIaA3Y 10 193YS payoeny JHAY 99S

I. Net cumulative to date (Line j minus line k) $0.00

m. Dishursements Paid to Date

n. Amount due this Request (Line | minus Line m) $0.00

0. Percentage of physical completion of project

9. CERTIFICATION: | hereby state and certify that: (i) the amounts requested are or were necessary and appropriate in connection with the purchase, construction and
installation of the Project, have been properly incurred and are a proper disbursement of the proceeds of the Loan and that an inspection has been performed and all work is in
accordance with the terms of the Loan; have been paid or are justly due to the persons whose names and addresses are stated above; and have not been the basis of any
previous requisition from the proceeds of the Loan; (ii) as of this date, except for the amounts specified above, there are no outstanding statements which are due and payable for|
labor, wages, materials, supplies or services in connection with the acquisition, purchase, construction, improvement, repair, rehabilitation or extension of the Wastewater|
Treatment Works or the Water Supply/Treatment/Distribution Works; (iii) all representations made in the Agreement remain true as of the date of this request; and (iv) no adverse
developments affecting the financial condition of the Recipient or its ability to complete the Project or to repay the Loan have occurred.

a. RECIPIENT: b. KDHE Representative Certifying to line 8.n.

Rodney R. Geisler or David F. Waldo
Signature of Authorized Certifying Official Signature of Authorized Certifying Official

See KDHE Attached Sheet or Reverse Side
Typed or Printed Name and Title Typed or Printed Name and Title
Chief, Municipal Programs Section or Public Water Supply

Date Submitted Telephone (Area Code, number & ext.) Date Approved Telephone (Area Code, number & ext.)

785-296-5527 or 296-5503

* AMOUNT ROUNDED DOWN TO NEAREST WHOLE DOLLAR PER KWPCRF PROGRAM REQUIREMENT.

Revised 12/05  http://www.kdheks.gov/water - State Revolving Loan Fund - Outlay Report & Request for Disbursement (Excel)
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EXHIBIT F

FORM OF MUNICIPALITY ORDINANCE

*kkkkkhkkkhkkhkk*kkk*x

EXCERPT OF MINUTES OF A MEETING
OF THE GOVERNING BODY OF
THE CITY OF , KANSAS
HELD ON [ORDINANCE DATE]

The Governing Body of the City met in [regular/special] session at the usual meeting place in the City,
at [meeting time], the following members being present and participating, to-wit:

Absent:

The Mayor declared that a quorum was present and called the meeting to order.

(Other Proceedings)
Thereupon, there was presented an Ordinance entitled:

AN ORDINANCE AUTHORIZING THE EXECUTION OF A LOAN AGREEMENT BETWEEN

, KANSAS AND THE STATE OF KANSAS, ACTING BY AND THROUGH THE
KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT FOR THE PURPOSE OF
OBTAINING A LOAN FROM THE KANSAS WATER POLLUTION CONTROL REVOLVING
FUND FOR THE PURPOSE OF FINANCING A WASTEWATER TREATMENT PROJECT,
ESTABLISHING A DEDICATED SOURCE OF REVENUE FOR REPAYMENT OF SUCH
LOAN; AUTHORIZING -AND APPROVING CERTAIN DOCUMENTS IN CONNECTION
THEREWITH; AND AUTHORIZING CERTAIN OTHER ACTIONS IN CONNECTION WITH
THE LOAN AGREEMENT.

Thereupon, [Council member / Commissioner] moved that said Ordinance be
passed. The motion was seconded by [Council member / Commissioner] . Said
Ordinance was duly read and considered, and upon being put, the motion for the passage of said
Ordinance was carried by the vote of the Governing Body, the vote being as follows:

Yes:

No:
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Thereupon, the Mayor declared said Ordinance duly passed and the Ordinance was then duly

numbered Ordinance No. and was signed and approved by the Mayor and attested by the

Clerk. The Clerk was directed to publish the Ordinance one time in the official newspaper of the City.
(Other Proceedings)

On motion duly made, seconded and carried, the meeting thereupon adjourned.

(SEAL)

Clerk

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK]
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(Published in [Official City Newspaper] on [publication date])
ORDINANCE NO.

AN ORDINANCE AUTHORIZING THE EXECUTION OF A LOAN AGREEMENT BETWEEN
, KANSAS AND THE STATE OF KANSAS, ACTING BY AND THROUGH THE KANSAS
DEPARTMENT OF HEALTH AND ENVIRONMENT FOR THE PURPOSE OF OBTAINING A LOAN
FROM THE KANSAS WATER POLLUTION CONTROL REVOLVING FUND FOR THE PURPOSE
OF FINANCING A WASTEWATER TREATMENT PROJECT;, ESTABLISHING A DEDICATED
SOURCE OF REVENUE FOR REPAYMENT OF SUCH LOAN; AUTHORIZING AND APPROVING
CERTAIN DOCUMENTS IN CONNECTION THEREWITH; AND AUTHORIZING CERTAIN OTHER
ACTIONS IN CONNECTION WITH THE LOAN AGREEMENT.

WHEREAS, the Federal Water Quality Act of 1987 (the “Federal Act”) established revolving
fund program for public wastewater treatment systems to assist in financing the costs of infrastructure
needed to achieve or maintain compliance with the Federal Act and to protect the public health and
authorized the Environmental Protection Agency (the “EPA”) to administer a revolving loan program
operated by the individual states; and

WHEREAS, to fund the state revolving fund program, the EPA will make annual capitalization
grants to the states, on the condition that each state provide a state match for such state's revolving
fund; and

WHEREAS, by passage of the Kansas Water Pollution Control Revolving Fund Act, K.S.A.
65-3321 through 65-3329, inclusive (the “Loan Act’), the State of Kansas (the “State”) has
established the Kansas Water Pollution Control Revolving Fund (the “Revolving Fund”) for purposes
of the Federal Act; and

WHEREAS, under the Loan Act, the Secretary of the Kansas Department of Health and
Environment (“KDHE”) is given the responsibility for administration and management of the Revolving
Fund; and

WHEREAS, the Kansas Development Finance Authority (the “Authority”) and KDHE have
entered into a Pledge Agreement (the “Pledge Agreement”) pursuant to which KDHE agrees to enter
into Loan Agreements -with Municipalities for public wastewater treatment projects (the “Projects”) and
to pledge the Loan Repayments (as defined in the Pledge Agreement) received pursuant to such
Loan Agreements to the Authority; and

WHEREAS, the Authority is authorized under K.S.A. 74-8905(a) and the Loan Act to issue
revenue bonds (the “Bonds”) for the purpose of providing funds to implement the State's requirements
under the Federal Act and to loan the same, together with available funds from the EPA capitalization
grants, to Municipalities within the State for the payment of Project Costs (as said terms are defined
in the Loan Act); and

WHEREAS, Hesston, Kansas (the “Municipality”) is a municipality as said term is defined in
the Loan Act which operates a wastewater collection and treatment system (the “System”); and
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WHEREAS, the System is a public Wastewater Treatment Works, as said term is defined in
the Loan Act; and

WHEREAS, the Municipality has, pursuant to the Loan Act, submitted an Application to KDHE
to obtain a loan from the Revolving Fund to finance the costs of improvements to its System
consisting of the following: Repeat Exhibit A

(the “Project”); and

WHEREAS, the Municipality has taken all steps necessary and has complied with the
provisions of the Loan Act and the provisions of K.A.R. 28-16-110 to 28-16-138 (the “Regulations”)
applicable thereto necessary to qualify for the loan; and

WHEREAS, KDHE has informed the Municipality that it has been approved for a loan in
amount of not to exceed Dollars [$ | (the “Loan”) in order to finance the
Project; and

WHEREAS, the governing body of the Municipality hereby finds and determines that it is
necessary and desirable to accept the Loan and to enter/into a loan agreement and certain other
documents relating thereto, and to take certain actions required in order to implement the Loan
Agreement.

THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
, KANSAS:

Section 1. Authorization of Loan Agreement.. The Municipality is hereby authorized to
accept the Loan and to enter into a certain Loan Agreement, with an effective date of
, with the State of Kansas acting by and through the Kansas Department of
Health and Environment (the “Loan Agreement”) to finance the Project Costs (as defined in the Loan
Agreement). The Mayor and Clerk are hereby authorized to execute the Loan Agreement in
substantially the form presented to the governing body this date, with such changes or modifications
thereto as may be approved by the Mayor and the City Attorney, the Mayor's execution of the Loan
Agreement being conclusive evidence of such approval.

Section 2. Establishment of Dedicated Source of Revenue for Repayment of Loan.
Pursuant to-the Loan Act, the Municipality hereby establishes a dedicated source of revenue for
repayment of the Loan. In accordance therewith, the Municipality shall impose and collect such rates,
fees and charges for the use and services furnished by or through the System, including all
improvements and_additions thereto hereafter constructed or acquired by the Municipality as will
provide System Revenues or levy ad valorem taxes without limitation as to rate or amount upon all
the taxable tangible property, real or personal, within the territorial limits of the Municipality to produce
amounts which are sufficient to (a) pay the cost of the operation and maintenance of the System, (b)
pay the principal of and interest on the Loan as and when the same become due, and (c) pay all other
amounts due at any time under the Loan Agreement; provided, however, no lien or other security
interest is granted by the Municipality to KDHE on the System Revenues under this Agreement. In
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the event that the System Revenues are insufficient to meet the obligations under the Loan and the
Loan Agreement, the Municipality shall levy ad valorem taxes without limitation as to rate or amount
upon all the taxable tangible property, real or personal, within the territorial limits of the Municipality to
produce the amounts necessary for the prompt payment of the obligations under the Loan and Loan
Agreement.

In accordance with the Loan Act, the obligations under the Loan and the Loan Agreement shall
not be included within any limitation on the bonded indebtedness of the Municipality.

Section 3. Further Authority. The Mayor, Clerk and other City officials are hereby further
authorized and directed to execute any and all documents and take such actions as they may deem
necessary or advisable in order to carry out and perform the purposes of the Ordinance, and to make
alterations, changes or additions in the foregoing agreements, statements, instruments-and other
documents herein approved, authorized and confirmed which they may approve, and the execution or
taking of such action shall be conclusive evidence of such necessity or advisability.

Section 4. Governing Law. The Ordinance and the Loan Agreement shall be governed
exclusively by and construed in accordance with the applicable laws of the State of Kansas.

Section 5. Effective Date. This Ordinance shall take effect and be in full force from and after
its passage by the governing body of the City and publication in the official City newspaper.

PASSED by the governing body of the City on [Ordinance Date] and [signed][and
APPROVED] by the Mayor.

(SEAL)

Mayor

ATTEST:

Clerk

[APPROVED AS TO FORM ONLY ]

[City Attorney]
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EXHIBIT G

FORM OF OPINION OF MUNICIPALITY'S COUNSEL

[Date]

Kansas Development Finance Authority
Topeka, Kansas

The Kansas Department of Health and
Environment, acting on behalf of
The State of Kansas

Topeka, Kansas

Re: Loan Agreement effective as of , between the Kansas
Department of Health and Environment (“KDHE”), acting on behalf of the State of Kansas (the
“State”), and , Kansas_(the “Municipality”)

| have acted as counsel to the Municipality in connection with the authorization, execution and
delivery of the above referenced Loan Agreement (the “Loan Agreement”). In my capacity as counsel
to the Municipality, 1 have examined original or certified copies of minutes, ordinances of the
Municipality and other documents relating to the authorization of the Project, the authorization,
execution and delivery of the Loan Agreement, and the establishment of a Dedicated Source of
Revenue (as defined in the Loan Agreement) for repayment of the Loan evidenced by the Loan
Agreement. Capitalized terms used herein and not otherwise defined herein shall have the meanings
assigned thereto in the Loan Agreement.

In this connection, | have examined the following:
(@  an executed or certified copy of the Loan Agreement;

(b) proceedings adopted or taken by the Municipality to authorize and approve the Project
to be constructed with the proceeds of the Loan evidenced by the Loan Agreement;

(©) Ordinance No. _____ of the Municipality (the “Ordinance”) adopted on [Ordinance Date],
and other.proceedings of the Municipality taken and adopted in connection with the
authorization, execution and delivery of the Loan Agreement, and the establishment of a
Dedicated Source of Revenue for repayment of the Loan evidenced by the Loan Agreement;
and

48



(d)  such other proceedings, documents and instruments as | have deemed necessary or
appropriate to the rendering of the opinions expressed herein.

In this connection, | have reviewed such documents, and have made such investigations of
law, as deemed relevant and necessary as the basis for the opinions hereinafter expressed.

Based upon the foregoing, it is my opinion, as of the date hereof, that:

1. The Municipality is a municipal corporation duly created, organized and existing under
the laws of the State.

2. The Municipality operates a public Wastewater Treatment Works, as said term is
defined in the Loan Act.

3. The Project has been duly authorized by the Municipality.

4, The Municipality has all requisite legal power and authority to, and has been duly
authorized under the terms and provisions of the Ordinance to, execute and deliver, and
perform its obligations under, the Loan Agreement.

5. The Loan Agreement has been duly authorized, executed and delivered by the
Municipality and constitutes a valid and binding agreement of the Municipality
enforceable in accordance with its terms, subject as to enforcement of remedies to any
applicable bankruptcy, reorganization,. insolvency, moratorium or other similar laws
affecting creditors' rights heretofore or hereafter enacted, and subject further to the
exercise of judicial discretion in accordance with general principles of equity. In
rendering this opinion | have assumed due authorization, execution and delivery of the
Loan Agreement by the State, acting by and through KDHE.

6. The Municipality has duly authorized the Dedicated Source of Revenue for repayment
of the Loan to be made pursuant to the Loan Agreement.

7. To the best of my knowledge, the execution and delivery of the Loan Agreement by the
Municipality will not conflict with or result in a breach of any of the terms of, or constitute
a default under, any ordinance, indenture, mortgage, deed of trust, lease or other
agreement or instrument to which the Municipality is a party or by which it or any of its
property is bound or any of the rules or regulations applicable to the Municipality or its
property or of any court or other governmental body.

Very truly yours,
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EXHIBIT H

MUNICIPALITY'S NOTICE ADDRESS

N
S
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