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INTRODUCTION: 
 
The purpose of this guidance document is to describe the procedures that the Kansas 
Department of Health and Environment – Bureau of Environmental Remediation 
(KDHE-BER) will follow to determine whether a Respondent can fund a certain and 
specific action regarding environmental contamination.  The procedures outlined below 
provide a general framework for situations when a Respondent’s ability to pay for 
environmental action is in question and the general steps KDHE-BER staff should follow 
in evaluating a Respondent’s inability to pay claim.  The process is reserved for 
Respondents who demonstrate to KDHE-BER that the funding needed to implement 
required environmental actions will likely jeopardize the financial viability of the 
Respondent by putting them out of business or into bankruptcy.  The determination of an 
inability for a Respondent to pay is project-specific and must be based on the particular 
facts and circumstances of the case.  All such decisions must be made by KDHE 
management. 
 
CONDITIONS:   
 
Determining that a Respondent is not able to pay for certain environmental actions does 
not release the Respondent from any environmental liability associated with the 
project.  The Respondent may not be able to pay during the year of the Ability to Pay 
analysis request, but may be able to pay in upcoming years.  KDHE-BER reserves all 
rights to request cost recovery of any state funding spent on the project. 
 
The Respondent is not released from any other project-specific responsibilities including 
the duty to provide any requested information and provide access to the site. 
 
REQUESTING AN ABILITY TO PAY ANALYSIS: 
 
The burden to demonstrate an inability to pay rests solely with the Respondent.  The 
Respondent will be required to provide adequate documentation to substantiate that 
payment for the required environmental action is likely to create an undue financial 
hardship.  KDHE-BER will not consider any inability to pay case unless the Respondent 
has submitted all of the requested financial information.   
 
It is the Respondent’s responsibility to request an Ability to Pay analysis through written 
correspondence.  Once such a request is received KDHE-BER shall request financial 
documentation from the Respondent through a standard formatted letter (Attachment 1). 
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The letter may be sent out by the Program Manager if the Respondent is already 
participating in a KDHE-BER program.  The letter will be sent by legal for Respondents 
not participating in a KDHE-BER program.  The Section Chief must be copied on all 
such correspondence. 
 
Documentation provided by the Respondent will be used by KDHE-BER to make a 
determination, partially based on the use of a financial model.  
 
USE OF EPA MODEL: 
 
The Ability to Pay (“ABEL”) model is U.S. Environmental Protection Agency (EPA) 
software designed to determine whether a company has the financial ability to pay for 
pollution controls or civil penalties. Using historic tax return information, ABEL 
produces two types of results:  

• Financial ratios that EPA considers indicative of general financial health; and 
• Cash flows required to pay for environmental actions and civil penalties, 

including installment payments spread over several years 
 
Trained KDHE staff will run ABEL based on the documentation provided by the 
Respondent.  Model results will be evaluated by the project manager, program manager 
and Section Chief.  The Section Chief will discuss the results with the Bureau Director 
prior to making a determination.   
 
Please refer to the EPA policy document entitled, “General Policy of Superfund Ability to 
Pay Determinations”, September 30, 1997, for more information on the use of ABEL. 
 
PROCEDURES FOLLOWING ANAYSIS: 
 
1.  If results from running the ABEL Model indicate that there is a ninety percent (90%) 
or greater likelihood that a Respondent can pay the entire amount of KDHE-approved 
activity costs (investigation, remediation, and/or interim measures) in a period of three 
years or less, the KDHE-BER will advise the Respondent that the project should move 
forward.  
 
2.  If the ABEL Model results indicate that there is a seventy percent (70%) to ninety 
percent likelihood that a Respondent can pay the entire amount of KDHE-approved 
activity costs (investigation, remediation, and/or interim measures) in a period of three 
years or less, KDHE-BER will advise the Respondent that the project should move 
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forward.  However, KDHE-BER may be willing to negotiate and approve a phased 
technical approach to accomplish the tasks within the three year period dependent on the 
current human health and/or environmental risks at the project.  
 
3.  If the ABEL Model results indicate that there is less than a seventy percent (70%) 
likelihood that Respondent can pay the entire investigation and/or remediation costs over 
a three year period, and KDHE-BER cannot identify potential, reasonable sources of cash 
or cost savings in Respondent’s financial documents, KDHE-BER will evaluate those 
projects to determine the appropriate action necessary to protect public health and/or the 
environment. Appropriate action may include the following:  

 
A) recommend the project for a Superfund Removal Action and/or 
potential listing on the National Priority List if the current risk to public 
health and/or the environment is substantial and the likelihood of KDHE 
recovering costs associated with the cleanup are poor; and/or 
B) determine the need of an Environmental Use Control to protect public 
health and/or the environment if the project has limited current risk to 
public health and the environment and a higher probability of the 
Respondent being able to perform future work  on the project; and/or 
C) delay the actions at the site for a set time established by KDHE for the 
particular project until the financial conditions of the Respondent meet 
conditions 1 or 2 above if the current risk to public health and/or the 
environment is negligible; and/or 
D) file an enforcement action in district court for a judgment against the 
Respondent including the ability to put liens, holds and garnishments on 
the Respondent; and/or 
E) invoke work takeover in accordance with the existing Order if the 
current risk to public health and/or the environment is substantial and the 
likelihood of KDHE recovering costs associated with the cleanup are 
good.  In the case of a work takeover KDHE and Respondent may agree to 
a payment plan for KDHE to accomplish the required work (similar to 
item F1 below); and/or 
F) determine that the cleanup of the site is in the best interests of public 
health and/or the environment pursuant to K.S.A. 65-3453, and offer the 
Respondent the terms set forth in items F1-F4 below. 
 

F1.  KDHE-BER will negotiate and subsequently execute a Consent 
Order (CO) in which the Respondent agrees to make periodic 
payments for a period of time determined by KDHE following the date 
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of the CO in the amount of no less than five to fifteen percent of the 
total Investigation/Remediaton costs per month. 

 
• KDHE-BER management must approve all such projects. 
• Respondent will sign the CO and must make timely monthly or 

routine payments including any interest. 
• Payment terms must be complete within five years from CO 

execution, or as otherwise determined by KDHE-BER 
management. 

• Interest shall be applied to the payment at a pre-established rate 
not less than the current interest rate obtained from the pooled 
investment board at the time of execution. 

 
F2. The Respondent must provide KDHE with timely updated 
financial information on an annual basis including any liens or loans 
associated with the Property.  This documentation must be provided to 
KDHE each calendar year by January 31 or sooner if there is critical 
financial information regarding the property. 

 
F3. The Respondent must provide written notification to KDHE no 
less than fifteen calendar days prior to any sale, lease, conveyance, or 
other transfer of the Property.   

 
F4. If any time KDHE-BER’s financial analysis, including the ABEL 
Model, reflects that Respondent is able to make full payment or 
installment payments for the entire remaining balance (70% or higher 
likelihood), an amended (CO) or Agreement will be executed. 
 

At any time throughout the process KDHE may request items F2 through F4 to 
determine financial viability of the Respondent. 
 
KDHE-BER may temporarily suspend payments if the financial records indicate an 
economic situation that is worse than the initial financial analysis. KDHE 
management will make all such determinations. 
 
All information received by KDHE-BER from the Respondent should be scanned and 
logged in and given to the Section Chief for processing. 
 
 
































































































