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INTRODUCTION:

The purpose of this guidance document is to describe the procedures that the Kansas
Department of Health and Environment — Bureau of Environmental Remediation
(KDHE-BER) will follow to determine whether a Respondent can fund a certain and
specific action regarding environmental contamination. The procedures outlined below
provide a general framework for situations when a Respondent’s ability to pay for
environmental action is in question and the general steps KDHE-BER staff should follow
in evaluating a Respondent’s inability to pay claim. The process is reserved for
Respondents who demonstrate to KDHE-BER that the funding needed to implement
required environmental actions will likely jeopardize the financial viability of the
Respondent by putting them out of business or into bankruptcy. The determination of an
inability for a Respondent to pay is project-specific and must be based on the particular
facts and circumstances of the case. All such decisions must be made by KDHE
management.

CONDITIONS:

Determining that a Respondent is not able to pay for certain environmental actions does
not release the Respondent from any environmental liability associated with the
project. The Respondent may not be able to pay during the year of the Ability to Pay
analysis request, but may be able to pay in upcoming years. KDHE-BER reserves all
rights to request cost recovery of any state funding spent on the project.

The Respondent is not released from any other project-specific responsibilities including
the duty to provide any requested information and provide access to the site.

REQUESTING AN ABILITY TO PAY ANALYSIS:

The burden to demonstrate an inability to pay rests solely with the Respondent. The
Respondent will be required to provide adequate documentation to substantiate that
payment for the required environmental action is likely to create an undue financial
hardship. KDHE-BER will not consider any inability to pay case unless the Respondent
has submitted all of the requested financial information.

It is the Respondent’s responsibility to request an Ability to Pay analysis through written
correspondence. Once such a request is received KDHE-BER shall request financial
documentation from the Respondent through a standard formatted letter (Attachment 1).
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The letter may be sent out by the Program Manager if the Respondent is already
participating in a KDHE-BER program. The letter will be sent by legal for Respondents
not participating in a KDHE-BER program. The Section Chief must be copied on all
such correspondence.

Documentation provided by the Respondent will be used by KDHE-BER to make a
determination, partially based on the use of a financial model.

USE OF EPA MODEL.:

The Ability to Pay (“ABEL”) model is U.S. Environmental Protection Agency (EPA)
software designed to determine whether a company has the financial ability to pay for
pollution controls or civil penalties. Using historic tax return information, ABEL
produces two types of results:

e Financial ratios that EPA considers indicative of general financial health; and

e Cash flows required to pay for environmental actions and civil penalties,
including installment payments spread over several years

Trained KDHE staff will run ABEL based on the documentation provided by the
Respondent. Model results will be evaluated by the project manager, program manager
and Section Chief. The Section Chief will discuss the results with the Bureau Director
prior to making a determination.

Please refer to the EPA policy document entitled, “General Policy of Superfund Ability to
Pay Determinations”, September 30, 1997, for more information on the use of ABEL.

PROCEDURES FOLLOWING ANAYSIS:

1. If results from running the ABEL Model indicate that there is a ninety percent (90%)
or greater likelihood that a Respondent can pay the entire amount of KDHE-approved
activity costs (investigation, remediation, and/or interim measures) in a period of three
years or less, the KDHE-BER will advise the Respondent that the project should move
forward.

2. If the ABEL Model results indicate that there is a seventy percent (70%) to ninety
percent likelihood that a Respondent can pay the entire amount of KDHE-approved
activity costs (investigation, remediation, and/or interim measures) in a period of three
years or less, KDHE-BER will advise the Respondent that the project should move
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forward. However, KDHE-BER may be willing to negotiate and approve a phased
technical approach to accomplish the tasks within the three year period dependent on the
current human health and/or environmental risks at the project.

3. If the ABEL Model results indicate that there is less than a seventy percent (70%)
likelihood that Respondent can pay the entire investigation and/or remediation costs over
a three year period, and KDHE-BER cannot identify potential, reasonable sources of cash
or cost savings in Respondent’s financial documents, KDHE-BER will evaluate those
projects to determine the appropriate action necessary to protect public health and/or the
environment. Appropriate action may include the following:

A) recommend the project for a Superfund Removal Action and/or
potential listing on the National Priority List if the current risk to public
health and/or the environment is substantial and the likelihood of KDHE
recovering costs associated with the cleanup are poor; and/or

B) determine the need of an Environmental Use Control to protect public
health and/or the environment if the project has limited current risk to
public health and the environment and a higher probability of the
Respondent being able to perform future work on the project; and/or

C) delay the actions at the site for a set time established by KDHE for the
particular project until the financial conditions of the Respondent meet
conditions 1 or 2 above if the current risk to public health and/or the
environment is negligible; and/or

D) file an enforcement action in district court for a judgment against the
Respondent including the ability to put liens, holds and garnishments on
the Respondent; and/or

E) invoke work takeover in accordance with the existing Order if the
current risk to public health and/or the environment is substantial and the
likelihood of KDHE recovering costs associated with the cleanup are
good. In the case of a work takeover KDHE and Respondent may agree to
a payment plan for KDHE to accomplish the required work (similar to
item F1 below); and/or

F) determine that the cleanup of the site is in the best interests of public
health and/or the environment pursuant to K.S.A. 65-3453, and offer the
Respondent the terms set forth in items F1-F4 below.

F1. KDHE-BER will negotiate and subsequently execute a Consent
Order (CO) in which the Respondent agrees to make periodic
payments for a period of time determined by KDHE following the date
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of the CO in the amount of no less than five to fifteen percent of the
total Investigation/Remediaton costs per month.

e KDHE-BER management must approve all such projects.

e Respondent will sign the CO and must make timely monthly or
routine payments including any interest.

e Payment terms must be complete within five years from CO
execution, or as otherwise determined by KDHE-BER
management.

o Interest shall be applied to the payment at a pre-established rate
not less than the current interest rate obtained from the pooled
investment board at the time of execution.

F2. The Respondent must provide KDHE with timely updated
financial information on an annual basis including any liens or loans
associated with the Property. This documentation must be provided to
KDHE each calendar year by January 31 or sooner if there is critical
financial information regarding the property.

F3. The Respondent must provide written notification to KDHE no
less than fifteen calendar days prior to any sale, lease, conveyance, or
other transfer of the Property.

F4. If any time KDHE-BER’s financial analysis, including the ABEL
Model, reflects that Respondent is able to make full payment or
installment payments for the entire remaining balance (70% or higher
likelihood), an amended (CO) or Agreement will be executed.

At any time throughout the process KDHE may request items F2 through F4 to
determine financial viability of the Respondent.

KDHE-BER may temporarily suspend payments if the financial records indicate an
economic situation that is worse than the initial financial analysis. KDHE
management will make all such determinations.

All information received by KDHE-BER from the Respondent should be scanned and
logged in and given to the Section Chief for processing.
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x Mark Parkinson, Governor
K A N S A S Roderick L. Bremby, Secretary
DEPARTMENT OF HEALTH _
AND ENVIRONMENT www. kdheks.gov

XXXX XX, 201X

John Doe Company, Inc.
Mr. Joe Doe, C.E.O.
33625 NE 2100 Road
Nowhere, Kansas 66666

Re:  Ability to Pay Documentation Requested for Joe Doe Company, Inc. (Our File No.
CX-00X-72638)

Dear Mr. Doe,

The Kansas Department of Health and Environment (KDHE) has received the John Doe
Company, Inc.’s correspondence dated XXXX,XX,201X regarding the company’s current
financial status and the inability to complete the activities required under Consent Order #
xXyxyxyx at the John Doe Company, Inc. Site located in Nowhere, Kansas.

In order to evaluate John Doe Company, Inc.’s mability to pay in this case, KDHE requires the
information listed below as well as any other financially related documents that support your
claim.

1. Audited financial statements (if any) and signed federal and state income tax returns for
the latest five (5) fiscal years. The signed tax returns must be the same as submitted to
the IRS. Please complete the attached federal and state forms allowing KDHE to receive
copies of the past five (5) fiscal years’ state and federal income tax returns. In the
meantime, the department can begin the “ability to pay” evaluation based on tax returns
you provide.

2. For the latest five (5) fiscal years, identify numbers and sources of any pollution control
expenditures: depreciable capital investments, tax-deductible one-time expenditures, non-

~ tax-deductible one-time expenditures, and annually recurring costs. A description of
these expenditures is attached for reference.

3. Current audited (if any) and other financial statements, including balance sheets, income
statements, cash flow, and retained earnings statements for the latest five (5) fiscal years.
Also, the independent auditor’s report (must be signed).

4. Notes to the financial statements for the latest five (5) fiscal years.

All loan applications submitted in the last 18 months to include loans from or due to

shareholders or related parties.

W-2, 1099 tax forms, as applicable, for the latest five (5) fiscal years.

Annual report to shareholders (if any), minutes from annual shareholders meetings for the

latest five (5) fiscal years.

“
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Mr. Joe Doe
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8. All insurance policies for remediation costs.

9. Tax returns and other relevant financial reports, as listed above, from all firms which are
financially related to the John Doe Company, Inc.

10. All lease and/or service agreements.

11. All business plans and cash flow projections for the next three (3) years.

Your response to this request will assist the KDHE in evaluating the company’s situation. Please
submit the requested information as soon as possible, but no later than 30 days from today.

Thank your for your time and consideration in this matter. Should you have any questlons or
comments, please advise.

Sincerely,
Daric S. Smith
Staff Attorney
Enclosures
Cc:



Ability to Pay
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4)

S)
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8)
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Identify the respondent(s) to these questions.

For each and every question contained herein, identify all persons consulted in the
preparation of the answer.

For each and every question contained herein, identify all documents consulted,
examined, or referred to in the preparation of the answer or that contain information
responsive to the question and provide true and accurate copies of all such
documents.

Supply the following financial documentation regarding your ability to pay for the
cleanup conducted by EPA: all financial statements of your company or business
from 19 to the present; corporate and individual, for all of your company's present
and past owners, operators, partners, and of shareholders who are or have been active
participants in the operation of the business. In addition, supply any and all income
tax audits or audit adjustments for the years 19 to the present.

Supply tax returns (Federal and State) for the officers and directors of the Corporation
for the last () years.

Supply financial records which clearly show your personal financial position and the
financial status of businesses which you own privately or in partnership.

Submit copies of your PERSONAL federal income tax returns, including all
schedules and attachments thereto, for the past () years.

Provide all of Respondent's financial statements and profit and loss statements for the
time period 19 through 19 .

Do you contend that you are unable to finance the response actions described in the
accompanying letter? If so, please provide the following information:

a) copies of all corporate federal income tax forms including all schedules and
attachments filed by the Company to the Internal Revenue Service from 19
through 19 (if not already submitted to EPA).

b) copies of financial records, including balance sheets, income statements,
statements of changes in financial position, statements of changes in stockholders'
equity for the current year (19__ ) on the operation of the Company and related
corporations.

¢) copies of the Corporate Minutes Book for the Company and any related
corporations.

10) List and provide documentation of your current personal assets, including but not

limited to real estate holdings, cash, bank accounts, mutual funds, stocks, bonds,
trusts, annuities, and the like.

11) If not already included in your response, if you have reason to believe that there 'may

be persons, including persons currently or formerly employed by Respondent, who
are able to provide a more detailed or complete response to any of the questions set
forth above or who may be able to provide additional responsive documents, identify
such persons and the additional information or documents that they may have.
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United States _ . Cfiice of .
Environmental Protaction Site ﬂemadlatlon
Agency L Enforcement (22736) - May 1995

SEPA Overview of Ability To Pay Gundance.

And Models -

. 4

N
T'he‘purpose of this document is to Identify and briefly describe documents that are relevant to Superfund

ability to pay {*ATP") analyses. The documents fall into two general categories: {1} documents that require

- or provide for consideration of the ability to pay of potentially responmble parties (“PRPs”); and (2) documents that
- describe methods to determine ATP settlement amounts. The Regions should use documenu; in the first group
in making Superfund ATP detenninations. The Regions may also use documents in the sacond group in
_conducting ATP. setttements until more specific Superfund ATP settiement guidance is provided by Headgquartars.
" [Note: Users should notrely solely on this summary documentin maklngabi!itvtopaydatemﬁm'hons,butshould .
mslmciraadthowmntdowmenﬂslmtlmrenhmﬂ .

A. GENERAL POLICY DOCUMENTS

The following Agency documents describe situations in whiich a liable party’s ability to pay should be considared.
- Although some of these documents do not deal specifically with CERCLA hablllty, they represent general Agency
policy regarding the use of ability to pay in enforcement cases. For this reason, the documents should be rehed
upon in snuatlons relatmg 1o the abilitv to pay potential of Superfund PRPs.

1 General Civil Penalty Policy

. The Gensral Civil Penaity Policy is composed of two ~

documents: Policy on Civil Penalties and A Framework ;g:rii;e;;j .;:'g;:}rcement Policy # GM-22)

for Statute-Specific Approaches to Penalty Assess— _

ments; . . . A companion to the Policy on-Civil Penaitias. this
: ) - policy directs EPA staff on the developmem of

a. Pnlmy on Civil Penalties mednum—spemf‘ ic penalty policies for administra-

(EPA General Enforcement Policy # GM-21) tively-tm posed penalties and judicial and adminis-
[February 16, 1984] . ) - trative seftleiments under statutes enforced by the
Thisis an Agency guidance document that “estab- . ; Agenqi It restates and amplifies some of the
lishes a single set of goals for penalty assessment " concepts included in the Policy on Civil Penalties
in EPA administrative and judicial enforcement ' :

document.
actions.” Although this document is intended to
address penalty considerations, it is important .
because it sets forth the Agency's basic philoso-
-'phy on ability to pay issues in enforcement cases,

b. AFramework!orStamto-Spaciﬁc
Approaches to Penalty Assessments

Lackofan ab:lltvto payis |dent|ﬁad as one circum-
-stance of “compelling public concern” based on
which an enforcemnent case may be settled forless -
thanthe economicbenefit of noncompliance. This

This philosophy indicates that under the goal of
{fair and equitable treatment of the regulated com-
munity, the policy must allow for flexibility to
adjust penalties. The policy lists certain factors
- that'are to be considered-in determining penalty
amounts. One of these factors is “ability to pay.”
The poiicy alsa -cautions that a reduction of a
penalty based on ability to payisonly “appropriate
to the extent the violator clearly demonstiates that
" it is entitled to mmgatmn ‘

document states that ability to pay settlements are
allowed ¥ “[rlemoval of the economic benefit
would resultin plantclosings, bankruptcy, or other .
extreme financial burden, and there is an impor-
tant publicinterestin aliowing thefirm to continue
in business,”

Three additional requirements are provided for
use in ability to pay determinations: 1)the violator
hasthe burden of demonstrating an inabilityto pay ..
claim; 2) “EPA reserves the.option, in appropriate °
circumstances, of seaking a penalty that might put
"a company out of business”; and 3) documenta-




tlon of a!l abllltv to pay adjustmants must be

included in case files and Dther relavant intemal -

documents N . '

A Gmdanee on Daterminh!g a Violator’s Ability to
Pay a Civil Penalty {EPA General Enforcement
Policy # GM-56) [December 16, 1986]

' '.This.ﬂigency guidance document amplifies the discus-

sion in the General Civil Fenaity Folicy relating to the
use of the ability to pay factor in the imposition of civil
. penalties. This guidance document is directed toward
. . civil penaltias imposed on for-profit entities that have
not filed for bankruptcy. It establishes a standard for
the evaluation of an inability to pay claim by stating

that “EPA may consider using the ability to pay factor -

to adjust a civil penalty when the assessment of a civil
penaltv may result in extreme ﬁnancla! hardship

a Atthoughmtsdocumentestablishesastandard itdoes

not determine a specific dollar amount that a party can
affard to pay. The guidarice requires the examination

* of various options that a violator has for paying a civil
-penalty and provides that'the Agency may request
copies of tax returns and other financial dccuments to

support claims of inability to pay. The documentalso -

states that if requested information is not provided, the
Agency should seek the full panalty amount.

' “.ABEL,"'acomputerprogramthatevaluat&stheﬁnan- )

cial health of for-profit entities based on the estimqted

- strength of their internally-generated cash flows, is

introduced in this guidance. {A more detailed descrip-
tion of ABEL is provided below.) The document notes

that, evenifthe ABEL analysis showsaninabilityto pay .
.. a penalty with_internally generated cash flow, the’
Agency should evaluate other possible sources of .

' payment. 3
. " 3.% Interim CERCLA Settlament Policy

- {OSWER # 9835.0) [December 5, 1984]
This Agency guidance document identifies ten criteria
governing private party settiements under CERCLA.
One criterion is “ability of the settling parties to pay.”

This document states that “the.settlement proposal. -
shoulddiscuss the financialcondition ofthat party, and -
the practical results of pursuing a party for more than

“the government can hope to actually récover.”

4.* Guidance on Documenting Decisions Notto
- Take Cost Recovery Actions
{OSWER # 9832.11) [July 7, 1988) -

This documant states that the. declsmn to not take a

)
-\

cast recovery action may,be based on the finding that
a PRP is not financially.viable or that it is unable to pay

a substantial portion of the claim. - This guidance =
- raferenoes the PRP Search ManuaMOSWER #9834.6).

I 'I'ransmittalofﬂmSupelfundCost

Recovery Strategy
{OSWER #9832 13) [Julv 29, 1988]

The Supsrfund cost recovary strategy requires the -

Agency to consider the “financiat ability of the poten-
tial defendants to satisfy a judgment for the amount of

“the claim or to pay a substantial portion of the claim”
i when decldmg 10 issue a cost recovery referral

6.+ Subm:ttal uf Ten-Point Settlement
- Analysis for CERCLA Consent Decrees
(O$WEF|,# 9835.14) lAugust 11, 1889} -

" Commonly known as the “ten point guidance,” this

document makes the same referenceto ability to pay
cansiderations asthe Interim CERCLA Settlement Folicy
document: that the “settlement proposal should dis- |
cuss the financial condition of [a} party, and the prac- -

- tical results of pursuing a party for more than the

government can hope to actually recover.”

7. |mnmpoheymcenms«ﬁcmnmmomm'

Municipalities or Municipal Wastes
* {OSWER # 9834.13) [Deoember &, 1989]

This Agency guidance docu_m_'ent describes the -

* Agency's interim policy for CERCLA settlements with

municipalities. Included in the document is authnnty
to include special sattlement provtsmns “where a
municipality has successfully demonstratad to EPA

"that they are appropnats {e.g., where valid abihty to

pay or procedurat constraints that affect the tlmmg of
payment exast} " ,

8. Final Penalty Policy for Sections 302, 303, 304,

311 and 312 of the Emergency Planning and - ..
Community Right-to-Know Act and Section 103
. of the Comprehensive Environmental -
Compensation and Liability Act -
(OSWER # 9841.2) [June 13, 1390]

'j'hls penalty policy allowﬁorthe reductionofa penaifv
that is “clearly beyond the financial means of the
violator.” It reiterates much of what is stated in earlier

: penalty policy documenis, including the use of ABEL .

and the type of information that is to be relied upon in
makmg an ab:lnty to pay. determination

(¥
N




. 'B. DOCUMENTS THAT ASSIST IN .
 DETERMINING ABILITY TO PAY AMOUNTS

Thefoilowmg documents |dentrfv methodologles that may be relied upon in conductmg an ahlhty to pay anaiysus
Aithough the documents which follow provide much useful information for determining an ability to pay amount,
" - none of these documents reprasent formal Agency. guudanoe dnrected spsc:f‘callv at Superfund cases.

1. Tha ABEL Computer Model and
. Supporting Documentation .

" The Agency has developed a‘compdter model that.

assistsin identrfymg whether a settlernent amount has
the potential to create a financial hardship. The com-

puter pregram is-known as ABEL and the following -

three documents, ABEL User’s Manual, ABEL User’s
_ Guide, and Supplement to the ABEL User’s Manual:
" ‘Superfund ABEL, describe the use of, and methodolo-
gies relied upon in performmg, an ABEL abalfty to pay
analysis.

ABEL conducts an abilitv 10 pav assessment ofa for-

profit corporation. ABEL projects the ability of the for- '
profit corporation to pay for the proposed settlement

from future earnings and from a delay in rginvastmeqt
of caprtal assets.

- The ABEL model will calculate certam common finan- .

cial ratios that describe the financial strengths and
weaknesses of the for-profit corporation. This part of
the analysis is called a phase one analysis and can be
performed with & minimum of one year of financial
information.” ABEL requires at least three years of tax
data to make a phase two projection. The phase two

projection compares the proposed settlement amount '

with projected future cash flows of a for-profit corpo-

ration. The phase two projection then provides the,

statistical probability that the corporation can pay the
proposed settlament from the pmjected future cash
flows.

ABEL is designed to be used by those who are not .

familiar with financial information. The ABEL docu-
mentation informs enforcement personnel that a per-
son experienced in ability to pay analysis must exam-

_inethe financial information prior to the reduction of a
proposed settlarnent amount if the ABEL analysls
mdlcates an inability to pay.

ABEL is not designed to avaluate the absl:ty to pay of
other financial entities such as munici paimes, partner- _

ships or sndnv:duals

& ABEL User's Manual
[October 1991 Version]

This manual provides step-by-step instructions for .

.using the ABEL model.  The ABEL User's Manual

describes how the ABEL model can be.used in -

assessing a for-profit corparation’s ability to pay
one or more of the following expenditures: civil
penalty; environmental clean-up costs; and/or pol-
lution control equipmentcosts. The User’sManual
also provides background information on key as-
sumptions used in the model (e.g., reinvestment

rate), and how these can be altered by the user.

ABEL User’s Guide [October 199‘?1‘

‘This guide is available in two versions, an “uncut”

version for government users of the ABEL model
{which contains confidential information) and a -
non-confidential version for outside users of the
model{which |snowavallablefcrpurchasethrough
the Nat:onalTachmcallnfomat:on SewlcetNTISn

The govemment version of this dotument pro-

vides internal enforcement guidance on how EPA - -
" staff can effectively use the ABEL computer model

in settlement negotlatnons Specuf‘cally. this docu-

‘ment describes what additional analyses should

beperformed if ABEL predictsthat aviolator'scash
flow will not be sufficient to pay proposed penalty

© andfor cleanup costs.

The User's Guide relies upon 3-5 years of federal
income tax returns to perform the dnalysis and
also describes other documents.that should be

.requested from aviolator, aswellas publ icsources

of mformation .

: SﬂppfemmmtheABEL User’sManuakSupﬂﬁmd

ABEL [September 1992 Versian]
This supplement 1o the ABEL User's Manual pro-

" _ vides'information on use of the ABEL model for

Superfund  calculations. The Superfund ABEL
modelis easierto Use when estimating the present
value of costs associated with the work that is

-agreed to be pe:formed However, the standard

values utilized by the Superfund ABEL model relax

"the criteria for determining a financial hardship.
. Accordingly, the Superfund ABEL model mayiden- -

tify more financial hardship situations_ than the |

* standard ABEL model. If the conclusnon reached




by the Superfund ABEL modelis that the for-profit *

¢

corporation has the ability to pay, the chances of

the corporation demonstrating an extreme finan- .

cial hardshrp are small.

. 2 Beyond ABEL Abihtv to Pav Guidame

!February 1893} ‘

. This guidance document is desrgnad to assist EPA
personnel to * go beyond ABEL" and assess abilityto -

pay in cases where the ABEL compiter model pro-
duces a negative or ambiguous result. Because ABEL

 is designed as a conservative screening tool that fo-
cuses only on internal cash flow,, it may produce a

negative or ambiguous result when a violator has the
ability to pay through other means, such as reduction

- of unnecessary expenses, sale of orborrowing against

assets, or assumptton of additional debt.

The'guidance glves step-by-step.instructions on how

to investigate potential sources of funds; and contains

worksheetstoguide this analysisand to drawattention

. ta key information in tax returns and/or other financiai

statements. The analysrsfocusas on 1dent1’fymg Juxury
assats undervalued assets, loans to-or from officers
and shareholders, unnecassaly officers” salaries, and

certain other experises. The resultis a more sophisti-
" cated analysis than that provided by ABEL. :

The'guidance suggests methoids of adjusting an ABEL.
inputto allow ABEL to estimate the ability to payofsdle
proprietors, partnerships, and Subchapter S corpora-

' tibns. Also, the guidance provides addmonal cautions

that help to clarify when a financial analyst should be"

. consul‘tad

3. Individual Ability to Pay Guidanee
[June 1992] °

¥a vio!ator_ﬁles only an individual federal incomme tax

return, ABEL cannot be used. The Individual Ability to

" PayGuidancewas developed by IndustrialtEconomics,

inc.. the EPA contractorthat supports the ABEL model, -
for sole proprietor, partnership and mdlwdual inabili r:y

10 pay claims in the State of lowa's underground
" storage tank {UST} program . .

Although this documentwas notwritten by EPA, itcan

~ beuseful in a case involving an individual’s inability to
pay claim. ‘This document is not a computer program

but provades a method to determine an individual's

ability to pay. In a method that is similar to the. ABEL
model; this document draws information from indi-
vidual taxforms, lncludmg Form-1040, Form 1040A. or

) Form 1040EZ

Thls document characteﬂzes the ﬂnanclal strengths .
and weakness of an individual in comparison to avar-
ages determined from income level, family size and

" county of residence. The document relies'an income -

and expense information to preject the availability of
income afterthe paymentofi identified expensesandto
determine if additionat dabt capacity exists. .

'The guidance provides advice on how to make a final

ability to pay determination, including instnictions on
topics such as: how to understand the results, when it
is appropriate to do. additional research and verifica-

" tion:{including consultation with a financial analyst),

and how, to consider axtenuating ﬁnancaat circurn-
stances (e.g., current sale or purchase of real estate).

4. - Guidance for Calculating Municipal aird Not-for- °
* Profit Organizations’ Ability to Pay Civil Penal-
ties Using Current Fund Balances [March 1993]

This is a pilot guidance Bocument-d‘evatopéd by the

 Office of Prevention, Pesticides, and Toxic Substances
(OPPTS) for use in determining the ability of govern-

mentalentities imunicipalities} and other not-for-profit -
(NFP} organizations to pay civil penalties. The docu-

" ment suggests a friethod of determining the ability to-

pay from unreserved finds. it does not evaluate other
methods of paying for the proposed settlement such -
as borrowing, raising taxes or paying over time.

The docurnent describes how to use NFP financial
statements to perform an ab:lltyto pay assessmentfor
three types of organizatlons {1} municipalities, and
states; (2} private colleges and universities; and (3)NFP :

. hospitals. This document aiso contains background

inforration on financial accounting practices andtypes
of financial statements used by NFP entities, which
differ frorn thase used by for-profit cempames

"5, The Road to ﬁnaming, Assessing and

Improving Your Community’s Qedrtmrthuiass
[September 1992] -

Developed by the Office of Water, this document
provrdes brief descriptions of municipal financial char-
acteristics and discusses hows changes in these finan-
cial characteristics will ‘project improvement in a
municipality’s financial health. " It is a useful-tool in °
descnbmg some of the concepts of assessing the-
ability to pay 6fa municipality. This document maybe
useful for those who are unfarmlrar with municipal
financial charactenstaes
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6. ' Financial Capsbility Guidebook
- [March 1984]

"This Office of Water document is to be used to deter-

mine whethet a municipality can demonstrate that it .

can ensureaglequate building, operation, maintenance
and replacement of 3 publicly owned treatment works.

" The maost important section of this guidebook is the.

Supplemental kiformation Sheet and instructions
{pages 52-68). The instructions allow for a character-

ization of a municipality that is equlyaient to what the -
ABEL analysis does for a business. However, there is -

‘onemajornote ofcaution. The analysis isnotintended
for a Superfund ability to pay analysis but for the
_ construct:on and operation of a publicly owned treat-
* mentworks. For this reason, the Guidebook provides

ahigher ability to pay estimate than may ba'applimbla. .

7. Financial Review Methodology for Wastmater
Discharge Noncompliance Cases
" [September 17, 1984]

This document was prepared by Peat Marwick, an
accounting firm, for EPA Region V. The methodology
is similar to that in the Financial Capability Guidebook,
but it allows for a greater number of years of financial
information to be examined and a more detailed dis-

cussion of the financial indicators. The document has .

the same limitation as the Financial Capability Guide-
book, in that it subjects the municipality to a more
rigorous standard than Superfund ability to pay senie—
ments.

8. Ability to Pay lnterrogatories
[June 16, 1994)

This draft OECA document provldes rnodel :ntermga—

" tories, requestsfor production, and judicial and admin-

istrative subpoenas for discovery of information and
documents in cases where ability to pay is an issue.

_ The interrogatories are intended to be’ tailored to .- .
- spacific cases, taking into account the size and struc-

ture of the vmiatlng antity.

Separate model interrogatories and requests for pro-
duction of documents are provided for: {1) corpora-
tions; and (2) individuals and sole proprietors. Inter-
rogatories to corporations request information on:

_corporate structure and management; equity and debt;

pareht and subsidiary entities; insurance coverage; tax
and financial information; assets; liquidation of assets;-

" and claims and judgments. Interrogatories to individu-

ais and sole proprietors request information on per-

_sonalandbusinessassets, liabilities, income, expenses, . .
and other financial matters. [NOTE: This document

can be released only to government employees.]

'8, Ability to Pay Case Memorandum

- [August 1, 1993}

This Office of Enforcement document summarizes afl

. the significant cases in the area of ability to p_éy, as of

the date of issuance. The memorandum summarizes
environmental case law related 1o topics-such as:

appilcatlon of statutosy provusuons that require ability
to pay to be considered in civil penalty assessments
(e.g., section 109(a)(3) of CERCLAJ}; which party hasthe
burden of proving an ability (or inability} to pay;factors -
that may be considered in assessing ability to pay;
alternative payment plans; and types of financial infor-
mation that may be presented to a court on ability to
pay issues. INOTE: This document can be released -

only to go\mmment emplovees.l

ADDI“ONAL INFORMATION

ifyou have any questtonsorcomments on this FactSheet please contact Bob Kenney (703-603—8931) orLeo Mullm
(703-603-8975) of the OSRE Policy and Program Evaluation Division (PPED).

f you would like copies of the documents summarized'in this Fact Sheet, they are available from the foliowmg
sources. Documents identified by an asterisk (*} are found in the CERCLA Enforcement Policy Compendium..
Copies of the complete Compendium or individual documents may be ordered by EPA personnel from the
Superfund Document Center (703-603-8917). [If requesting the complete Corrgpendlum, ask for Documents # PB-
93-963623 and PB-92-963623; if requesting specific documents, ask for the OSWER document number listed
above.] Other referenced documents are available from Tracy Gmson (202-260-3601) of the OSRE Regional

Support Division.
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FROM: & Barry Breen, Director
: Office of Site Remediatiou
TO: . Reg:onal Counsel, Regions I-X

Regional Enforcement Coordinators, Regions I X
. Director, Office of Site Remediation & Restoration, chlon I :
 Director, Emergency & Remediat Response Division, Region i N L
Director, Hazardous Waste Management Division, Regions HI & [X '
Director, Waste Management Division, Region [V
Director, Superfund Division, Regions V, VI & VII
Assistant Regional Administratoer, Ofﬁce of Ecosystems Protection &
Remediation, Region VIIL .- .- .
Dxrector Ofﬁce of Envnromnental Cleanup, Region X -

This memorandum transmits a pohcy document developed by the Office of Site
+ Remediation Enforcement (OSRE) that explains what is necessary for an acceptable ability to °
pay (ATP) settlement in Superfund cases. The main text of the policy document addresses
general issues that apply to the ATP process and ATP settlements. The policy document also
contains two appendices that address issues specxﬁc to making ATP dctermmauons for
_individuals and businesses.

The policy document is directed primarily toward Office of Regional Counsel (ORC) and -
Superﬁmd enforcement program staff who handle cases involving ATP issues. It should alsobe
useful for potentially responsible parties (PRPs) who believe that they are unable to pay their
share of Superﬁmd cleanup costs, as well as f‘or other PR.Ps at sites where ATP claims are ralsed '

Thxs pohcy docu.mcnt is the second Supcrﬁ.md ATP document issued by OSRE. In May
1995 OSRE issued a “short sheet” guidance document, entitled “Overview of Ability to Pay
* Guidance and Models,” whzch describes pohoxes and models relevant to Superfund ATP
a.nalyses : : :

‘ The pohcy document estabhshes an “undue financial hardship”™ standard for determ:mng
a party’s ability ta pay its sham of Superfund cleanup costs, and uses a two-part ana1y313 to
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determme what is an acceptable ATP settlement amount. The first part of the analysis, called the
“balance sheetphase,” looks at the assets, liabilities, and. owners’ equity of the ATP Candidate,”
caleulating the amount of money available from excess cash, the sale of assets that are not
ordinary and necessary, borrowlng against assets, and owners' equity, - :

The second part of the analysis, called the “mcome and cash flow statement phase,” looks
. at theincome and expenses of the party and generally calculates “available income” fora

. Superfund settlement over a five-year period. In calculating “available income,” the analysis’

- takes.into account” mcreased future needs” (i.e., ordinary and necessary expenses that will be
. incurred by the ATP Candidate that have not been incurred in the past or that were incurred
‘prcvmusly but which are cxpccted to be sxgmficantly greater than in the past)

A work group composed of representatives frorn regional, headquarters and Department
of Justicevifices helped to develop the policy document. This policy is intended to apply
outside of a formal bankruptey context, because the bankruptcy laws provide other. mechanisms
to-protect debtors from undue financial hardship or to allow viable businesses to recrganize. If”
you have any questions concerning this document, please contact OSRE’S Polxcy and Guldance
Branch at (202} 564-5115. ‘

Additional copies of t}us document can be ordered from the National Techmcal

Information Service (NTIS), U.S. Depa.rtment of Commerce, 5285 Port Royal Road, Spnngﬁel&, '

VA 22161. Each order must reference the NTIS item number, PB97-199731. For teiephone
“orders or further information on placing an order, call NTIS at (703) 4874650 or (800) 553~
" NTIS.. For orders via E-mail/Intemet, send to the folIowmg address: orders@ntis.fedworld.gov.

Enclosure

"cc: Steve Herman, OECA -

‘ Steve Luftig, OSWER |
Linda Boomazian, OSRE .
Sandra Connors, OSRE

‘Charles Breece, OSRE
" Lor Boughton, OSRE -
. Bob Kenney, OSRE .~
' Lxsa Friedman, OGC -
" Earl Salo, OGC
Joel Gross, DOJ -
Bruce Gelber, DOJ -
Karen Dworkin, DOJ . o
Superfund Ability to Pay Work Group . -
Superfund Ability to Pay Contacts
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_ GENERAL POLICY 'ON SUPERFUND
g ABILITY TO .PAY DETERMINATIONS

INTRODUCTION

"This document provides a generai policy framework for

. settlements in which a party’s financial ability teo pay is a

significant consideration (“ATP settlement”} under the
Comprehensive Environmental Resporise, Compensation and Liability
Act {"CERCLA" or "Superfund"). The United States may enter into
ATP settlements with individuals and businesses for recovery .of
resPonse costs and performance of cleanup wOork -in appropriate
cases. - The purpose of this policy is to provide ‘guidance to EPA
enforcement personnel affected. partles, and the public on- the
information that EPA will look at in evaluating proposals to-
enter into an ATP settlement, and-the steps that Agency personnel
should follow ln evaluating a party 8 lnablllty to. pay claim.

The ATP seutlement process is reserved for: buslness
'potentlally responsible parties ("PRPs”) who demonstrate to EPA’s
satisfaction that payment of the amount sought by the government
ig likely to put a company out of business or otherwise
jecpardize itz viability, and for both business and individual
PRPs who demonstrate to the Agency that payment of such an amount
is likely to create an undue financial hardship. The ATP T
settlement process may provide for a reduction in the proposed
settlement to an amount that is not likely to create an undue
financial hardship. An undue financial hardship occurg if, in
the opinion of EPA, satisfaction of the environmental claim will
deprive a PRP of ordinary and necessary assets or cause a PRP to
pe unable to pay for ordimary and necessary business expenses
and/or ord;nary and necessary llVlng expenses

' This document first presents a general overview of ATP
settlements. It then discusses the types of analysis that should
be conducted in a-case where an ATP settlement has been requested
by a PRP, and generally describes how EPA -enforcement personnel
working on a Superfund case and, where applicable, Department of
Justice (DOJ) staff (“the.case team") should determine- an amcunt
that represents the ability of a particular PRP to pay for =~

' - ‘résponse costs or work (*ATP amount”). This document does not .

~cover the final séttlement amount that the Agency should accept.
There may be situations in which ability .to pay 1s not the only
factor on which the settlement 1s baSed > .

' This document’ also 1ncludas appendLCes that address‘ATP

- 1igssues arising in settlements with individuals (Appendix A) and
businesses {Appendlx B). -These appendices provide supplemental
 information ofi the analysis of 'ATP claims and the determlnatlon'
of ATP amounts for individuals and . businesses. Although
Appendix B was developed prlmarlly to expedite the processing of
A’I‘E clalms by small bus:r.nesses, its principles apply to business



entitiés of all sizes. ' The Agency believes that prov1dlng in

. Appendix B a written description of the’ standards and procedures

that it w1ll use in making determinations on.ATP claims by
business entities will be especiidlly helpful for small entities
that may not have access to.sophisticated financial advisors.

Appendices A and B should be read in conjunction with the

'maln body of this policy document when determining the ability to
“pay of these parties in Superfund cases. The appendices do.not

discuss each step of the ATP analytical process, g0 readers
should rely on the main body of the pollcy statement for a full
descrlptlon of thls process .

\

PURPOSE OF ABILITY TO BAY ssmm'rs -

In ahy case in which EPA is con51der1ng an ATP settlement
it must consider a number of competing interests.” On the ore

.- hand, the Agency is charged with ensuring that hazardous ‘waste

sites are cleaned up, that money spent from the ‘Superfund is -

'.restored and that thoge responsible for contamination pay an

appropriate share of cleanup costs. On the other hand, many
individuals and businessés have limited resources with which to-
satisfy the government’s claims. As the district court recently
noted in Ynited States v, Bay Area Battery, 895 F. Supp. 1524
{(N.D.Fla. 1995), the government must.be afforded the leeway to |
take ability to pay into account in fashioning settlements under
CERCLA. In particular, it must consider the impacts. of any
settlement on the business or individual in a4 way that recognizes
the value of permitting a functioning.business to continue as a

‘productive component of our economy earning money and employing

workers, and which demonstrates compassmon for 1nd1v1duals and

their unlque cmrcumstances

"ATP settlements may be utlllzed to balance two 1nterests

(1) that a PRP satisfies its liability associated with the

cleanup of an environmental problem; and (2) that payment of the .
liability does not create an undue financial hardship for the PRP
or, where the PRP 13 a natural person, for thuse dependent on the
PRP1 .

Early 1dent1f1cation of an undue financial hardshlp will

'preserve the financial resources of the government,. the settllngA

PRP ("the ATP Candidate”), and other PRPs for cleanup actions by -

reducing transaction costs. _EPA does not ‘consider an ATP
ettlement for response-costs ds réelieving. the settling PRPs from.
any- other obllgatlon they have under the law, including their--

1Dependents should generally 1nclude only those persons.

7lawfu11y claimed as such by the PRP on its most recent federal

ine orne tax return

i
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‘obllgatlon to allow access or provmde lnformatlon to help
faczlltate the Superfund process ‘

EEA seeks to recover monies expended from the Superfund by
either obtaining a court 3udgment against & PRP for the United
State’s response costs at a site or by settllng with a PRP for an’
appropriate share of the response costs at a site. EPA
determines an approprlate settlement amount for a PRP based on a .
" variety of considerations that may include the volume of wastes
contributed té a site by the PRP, the nature of the wastes
contributed by the PRP, the degree of the PRP’s cooperation, and
in some ‘cases the PRP's ability to pay‘2 This reflects the fact
that lgnorlng a PRP’g ability to pay may, in certain situations,
not only impose an undue financiadl hardship on the PRP but may
also reduce or eliminate 1mportant benefits that the PRP provmdes
to the communlty . ,

. Any ablllty to pay settlement should be based on the T
_particular facts and circumstances of the case. However, it is
important that - the, ‘Agency employ a generally consistent approach
to evaluating . claims of inability to ‘pay. Accordlngly, this
poclicy sets forth a framework for considering ‘such claims, along -
with procedures that the regions should follow where a PRP
asserts that it has a limited ability to make a substantial .

" contribution to the costs of cleanup or to the relmbursement of s
the government’s past response costs. .

kS

CONDITIONS UNDER WHICH EPA WILL CONSIDER A CLAIM OF UNDUE
FINANCIAL HARDSHIP .

Although the ATP settlement process is based largely on the
financial condition of the ATP Candidate, other conditions should
also be met as part of the settlement. Among the factors that
should be present to proceed with an ATP settlement are the
‘following: = . ’

1.- -The settling party has met ‘its burden of‘demdnsﬁratlng that
the payment of. the full amount sought by EPA is 11ke1y to
. ereateé an undue flnanclal hardshlp.' .

" The burden to demonstrate the 11kellhood of undue flnanc1alA'
~hardship rests with the ATP Candidate, rather than with the =
Agency, in CERCLA cases. The ATP Candldate will ‘be required to’
provide adequate information to substantiate that payment.of the
- amount ‘EPA seeks is likely to create an-undue financial hardship.
The -Agency need not consider the request made by the ATP
~Cand1date for an ATP settlement unless EPA has recexved all

* *Interim CERCLA Settlement'policy; 50 FR 5024 (February §,.
1985) § A AT | :



requested flnanCLal Lnformatlon from the ATP Candldate
Furthermote, .any PRP who is attempting to settle under the ATP
process may be required to assist EPA in defending the
settlement, if the settlemernt is challenged. The Candidate
should recognize that it may be required to authorize release eof

o -+ financial information necessary to defend the settlement. ' Where
P ‘appropriate, the Agency will be willing to address

. o confldentlallty issues by seeking to cktain protectlve orders in

3 ..+ camera- review, or 51mllar technlques ;

‘2., . The. settlement should not release the ATP Candldate from
other site-related responelbllltles '

The ATP- Candidate should not.be released from other site-
- related responsibilities; including the duty to provide the .-
necessary information and site access to-assist with the cleanup
>and enforcement act1v1t1es . .

3. The ATP Candldate must request the ATP Settlement.

Although EPA’ may encourage partles to seek an aTR - :
. settlement, the ATP’ Candidate must request the ATP settlement and
. must attest that the payment of a greater amount is likely to .
créate an undue financial hardship. The ATP Candidate must also
certify to the truth and accuracy of the flnanc1al information
that has been submltted

4. An Abllmty to Pay Analy91s must cons;der the entlre
' flnanc1al position of the ATP Candidate.

The demonstratlon of an undue financial hardsth must be
based on an analysis of the ATP Candidate’s entire financial
situation and not just some portion of the ATP Candidate’s.
holdings.-  The analysis should include an ATP Candidate’s ablllty
'to obtain. support from other entities that may be legally. -
responsible for satisfying the environmental obligations of.the .
ATP Candidate. In addition,. EPA shoulad review. and -analyze the

-facts and conlequences relating to all material transfers of
‘property by the ATP Candldate subsequent to notice of potentlal
llablllty from EPA. , .

-5, .An ATP Settlement is entered on an 1nd1v1dual ba51s with
o each Person as’ defined under CERCLA.
The covenant not to sue and contrlbutlon protectlon offered
by the ATP settlement applies only to the ATP Candidate that.
,1demonstretes an undue financial hardship.’ For example, in the
" case of a corpeoration, the covenant and contrlbutlon protection.
. ‘should generally not extend to other PRPs such as a corporate
‘ . parent or corporate shareholder {unless theéir assets and income
o are included within the ATP analysxs and they are contributing to
‘the settlement) .

\ EI |
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" 6. The ATP Settlement ig in addition to expendltures that are
recoverable from other sources. - ,

. {

. The settlement agreement shodld - requlre the ATP Candldate to
disclose the ability of the ATP Candidate to recover expenses
associated with the Site. " This may include sources such as
insurance recoveries, indemnification agreements, contribution
actions, and increases in property .values resulting from cleanup
activities. The ATP settlement should consider the funds
available .from these activities. Unless the ATP Candiddte.
demonstrates that no recovery from these sources will occur, the
settlement agreement should provide for payment cf a percentage
of recovered expenses to the Unlted States.-

7. The ‘ATP Settlement should seek to resolve all of the ATP
Candidate’s liability for response costs at the site. .

. .An ATP settlement should seek to resolve all financial
issues-associated with the ATP Candidate’s liability for. response
cogts at the site. A settlement that does not fully resolve ‘the
envircnmental claim against the ATP Carndidate may léave the ATP
' Candidate exposed to a burdensome contribution claim. The case.
team and the ATP Candidate should estimate the effect of the _
settlement on potential contribution claims (and similar claims,
such as those related to indemnification agreements) made by’ .
other PRPs at the site. .The ATP settlemerit should be very clear® -
in identifying’ what the ATP settlement will: resolve and what - '
lltlgatlon exposure {(if any) remains for the ATP Candldate
INITIAL REVIEW .
The ATP" analysis utilizes past and present financial
information to evaluate the present and predict the future
financial condition of the party belng analyzed and its ablllty
to pay for a cléanup. The ATP analysis requires enough
information .to support a determination as to whether the proposed
settlement is likely to create an undue financial hardship.-
Generally, the Agency should request that each ATP Candldate .o
{business or individual) submit federal income tax returns for s -
the five most recent ‘years and a completed financial :
' questlonnalre. Similarly, the Agency should also generally
request five years of financial information (audited, if S
avallable) from busznesses that are ATP Candldates. ' L

4 .

. 3 The case team should consult w1th the flnanc1al analyst
‘who will be reviewing the ATP Candidate’'s financial information
to ensure that all relevant information . is: requested. Copiesg of
financial questicnnaires developed by Region 9 for this purpose,
are attached to this policy 'document as examples of requests for

financial information relating to ablllty to pay settlements with
1nd1v1duals and businesses.
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Addltlonally, other 1nformatlon, as determlned aoproprlate by

' EPA; should be reviewed. This may include information relevant

o the financial condition of the ATP. Candidate.that is submitted -
by the ATP Candidate itself or by other PRPs at-a site, or that

_is obtained from disinterested third partles (e.g., Dun’ and

Bradstreet repcrts).

EPA‘s analysis should characterize the financial condition
of the ATP.Candidate. - This analysis should consider the ATP
Candidate’s complete financial condjition. In 'reviewing flnanc1al
information, the case team should be alert for facts relating to
transfers of property by the ATP Candidate pdrticularly those.
subseguent to the notice of potential liability from the Agency.’

-The case team should not limit its analy51s to the evaluation of

the- ATP Candidate’s assets, liabilities, income,. and’ expenses,
It may also be appropriate to look to related sources, including

" income and assets that are not. in the ATP Candidate’s name but
‘'which might:be available to the ATP Candidate.  Not all such
‘income and asgsets should automatmcally ‘be conszdered available .to
. the ATP Candidate, but they should be treated as potentlally

relevant to the analysis. 2 ) ]
REVIE’W OF ATP SE'I'I’LEMENT REQUESTS

The Reglons should lmplement a_ consistent apprcach fcr e
gatherlng financial information. It is suggested that a.
screening .process be developed to identify ATP candidates who
have provided adequate financial information to determine their
ability to pay the proposed settlement amounts and those that
will be requlred to provide additional financial ‘information for
this purpose: It would also be helpful to .develep a procéss to
differentiate between situations that clearly reéquire the . -
assistance of a financial analyst and those that do not.

When conductlng the ATP analys;s, the case team w1ll need tc
have available .a team member who-is qualified. to express opinions
on the financial information that is submitted. Althoughithe
case. team has the primary responsibility to make determinations .
relatlng to a Superfund settlement, the case team should rely on-
the opinion expressed by a person qualified to- conduct a

-financial -analysis when determining whether Ar not a  settlement
amount is likely to create .an undue financial hardship. ‘

USE OF COMPUTER MODELS e T , _—

EPA - has a varlety of computer models that ass;st wlth an ATP

“'analy51s Included among these models are the ABEL.and Superfund

ABEL models for the' analysis of ATP claims of for- proflt business

:[ entities.. .In the near future, EPA will be issuing additicnal
computer models that will assist in evaluatlng ATP claims for:

individuals and mun;cmpalltles The .Agency is also developing,

}-manual f;nancxal screenlng protocols (“protocols") that do not
: R o

o
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' 'requlre very: much input, and that may be partlcularly useful in
screening ATP claims made by a large number of PRPs at a
Superfund site. - :

These computer models and protocols, which requlre the ﬂnput

-of financial information, are useful in evaluating. financial
‘strengths and weaknesses of a PRP.  However, they lack the
capability to evaluate the quality of the financial information’
‘and to consider all aspects of a PRP’s financial cendition
necessary to make financial projections. Due to these
llmltatlons, computer models and protocols should be used in
screening.and prioritizing ATP settlement requests but should not.

..pe the basis for entering into an ATP settlement. The opinion of
the case team in- conjunction with the opinion of a flnanc1al
analyst should be the basis for the ATP settlement ‘

VERIFICATION

" After the 1n1t1a1 ‘review, the financial information should"
‘be verified. The purpose of the verification process is to
determine if the information can be relied upon to express an
opinion concerning the effect of- the prcposed settlement amount
on the ATP Candldate, .

Informatlon that ‘has been Smeltted should be verlfled and
the explanation of any- discrepancies documented. This :
verification may require that the ATP Candidate produce receipts -
for large or unusual expenses, submit-an appraisal report to v
verify the value of an asseét purchased cr sold, and submit other
documentation to ‘substantiate the financial information provided
by the ATP Candidate. The amount of substantlatzng documentation
for the ATP settlement is based on case specific needs. The size
of the business and the complexlty of the financial picture of
the business or individual ATP Candidate are important factors in
determining what is needed to verify the information. It is
‘ant;cxpated that, in every instance, EPA should perform some
minimum verification prior to accepting information .as submitted,
In the event that the verification process identifies 519n1f1cant
contradictions within the flnancmal information, it may be
.appropriate to preclude any further consxderatlon of an ATP
settlement Wlth thls candldate !

. When estlmatlng borrowlng capac;ty, EPA " should determine if-
the. ATP -Candidate has overstated its liabilities. Questions
relating to the status of a lzablllty should be documehted'and a
determination concerning. the priority of the liability in
comparison to the environmental claim should be made.

. The ATP Candidate should also be requ1red to certify that
the ATP Candidate has made a full and accurate disclosure of .
financial information. The certiflcatlon ‘can be in the form oﬁ a.
signed statement from the ATP? Candidate that lS sxmllar to |

7
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certifications provided in responding to. § 104(e) lnformatien
requests or work performed pursuant to a consent decree. Any
consent décree.or.administrative crder on coéonsent (AOC) that'

relies on financial 1nformatlon prOVLded by the ATP Candidate-

should -include a provision that the covenant-not-to-sue is null

‘and void if EPA later finds that 1nformatlon to be false or, 1n

any material respect, 1naccurate

In general after rece1v1ng adequate flnanCLal lnformatlon
and verlfylng the information, the case team should conduct an
evaluation of the ATP Candidate’s ablllty to pay. ' This will
generally involve a twosphase examinaticn process. -First, the
Region should analyze the ATP Candidate’s ability to make an up-
front payment. This analysis is based primarily.on a review of

- its balance sheet (~"balance sheet phase®). If the up-front

-payment that can be made by:an ATP Candidate is ‘adequate to pady

the total amount sought by EPA, the ATP, claim should be rejected

- If the .up-front payment that can be made by an ATP Candidate is

not adequate to pay the total amount’ sought by the Agency, the

additional payments over time based on the. abzllty Lo generate

‘available cash flow. This analysis is based primarily on a

‘ownersi

(*income and cash flow statement phase')

review of the ATP Candidate’s income and cash flow statements

'BALANCE SHEET PHASE

. The balance sheet pﬁase-includes'a review of the assets,

" case team should.then analyze the ATP Candidate’s .ability to make .

.

liabilities, and owners’ equity of an ATP Candidate. The'balance’

sheet is a financial report that displays the assets, .
liabilities, and owners' equity.of a business as of a specxflc
date {(e.g.,.the end of a fiscal .year). Assets include cash, cash

'equlvalents, accounts recelvable. lnventory, and fixed assets.
Liabilities include accounts payable, interest payable, notes

payable, and taxes. Liabilities may be current (expected to be’

_paid within one year) or long term (expected to be paid in. more

than one year). Owners' equity’ (or shareholders equity) is-the
difference betweén assets and liabilities,'and includes

contributed capltal (amounts. directly -invested by the owners) and .

retaimed earnlngs (proflts that have not been pald cut to the -

The-balance sheet‘phase shduld produce a déllar estimate

that "is the sum of (1} excess cash; (2) funds available from the
.sale of assets -that are not ordinary and necessdry; (3) incrdased

borrowlng capaclty, and (4) funds avallable from owners' equity

The: asset holdrnge of the ATP Candldate should be examlned

Qso as not to deny the ATP Candidate ordinary and necessary

assets. -While protecting ordinary and necessary assets, EPA -
recognlzes that the ATP Candidate may also possess assets that
are not ordinary and necessary. These assets may ‘be sold or

8
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borrowed against without the ATP Candldate lncurrlng an undue
financial ‘hardship. 1In addition, there may be cases where
borrowing aga;nst ordinary and qecessary assets by an ATP
Candidate is appropriate. This issue is addressed more-
specifically in\th?'agpendlces,for individuals and businessss.

. .In waking a determination regarding whether an asset isg
crdinary and necessary, EPA relies on the ‘information (both
written and oral) provided by the ATP Candldate u51ng the
.follow1ng general guldelxnes .

.. Businesses--For a buSLnass, an asset lS ordinary and
necessary if it is currently used for the business
purpose of the entity. - This would include, for
cexample, manufacturing equipment that relates to the
product line(s) of the business. ‘It would not include
property owned by the buslness that is lntended for
1nvestment purposes.

. Ind1v1duals~—For an individual, an asset is ordinary

"~ and necessary if it provides for a need of the ATP .
Candidate or those dependent on him/her. Examples of"
such assets are prcv1ded in Appendix A, Property
holdings that are not held for the. purpose of
generating needed income or that do not provide for - .
-such needs nay not be ordznary and necessary. '

Assets 1dent1f1ed as not ordinary- and’ neceSSary should be
gxamined to determine the value that can be obtained from selllng
and/or borrow1ng on the asset

. If the ATP Candidate has not establlshed why .an asset is
ordinary and necessary and if the asset has 51gn1f1cant value,
the estimated net value of-the asset should'be included  in the
ATP estimate. 1If dther factors (e.g., reluctance of banks to
lend to a Superfund PRP) preverit the ATP Candidate from borrowing:
on the asset, strong consideration should.be given to sertling
based on the estimated net sale value of assets that have been
ld&ntlfled as not ordlnary and necessary ) e

- After est;mat;ng the amount available from assets that are
not ordlnary and necessary, the potentlal of the-ATP Candidate to
- borrow is determlned To do this EPA needs to determine what
assets, Lf any, are secured by. ‘existing borrowing; what’
liabilities are ldentlfled on loan applications; and the extent
to which the potential rélease from liability was con51dered in *
- the lender 3 dec1szon to lend funds to the settlor.'

. In assessing: the ATP Candldate s borrow;ng capacmty, ‘the
‘loan period should generally be estimated based on the. facts and
circumstances of each case. 1In making this estimate, factors to
be ¢onsidered should include the type of asset to be borrowed

9‘



'acalnst, the ATP Candldate [ equlty in the asset, and othef

relevant factecrs (e.g., age. and income of an. individual ATP
Candldate) ' C —_— : ~

The balance sheet phase should ansure that the ATP Candldate

will h.ve funds available to repay any loan made for purposes of

an AT? settlement. If the income statement phase indicates that
there may not be adequate 1ncome available to make periodic’ loan.
payments needed to fully pay tle settlement amount, the amount

-that can be borrowed and applled toward the settlement amount,

should be.reduced to reflect the ATP Candidate’s ability to repay
a’ loan. However, if the income statement phase suggests an

“inability to repay a lcan, the balance sheet phase should still .
include the estimate of funds cbtained from the sale of assets . .
~thatgare not ordlnary and - neoeSsary

. Owners' equity should also be analyzed as a potentlal source'.
of ATP 'settlement funds. . This part of the balance sheet analy51s .

should look at two prlmary components dividends and capital. .
contrlbutlons . . . o <o .

DlVldends are perzodlc payments by a company to its owners
(i.e., -shareholders).  Financial statements and tax returns

. should be examined to determine whether dividends have been

issued to shareholders by the ATP Candidate, particularly those :

. issued subsequent to notification of its CERCLA liability. If
.80, the ATP Candidate should be asked how such dividends were

issued in light of the entity’s claimed inability to pay.the
proposed Superfund settlement amount. Absent extenuating .
¢ircumstances, the amount of .such dividends should generally be

incliuded in the ATP amount’. Payment ‘of future leldendSBmay also

be restricted in the ATP settlement agreement

Capital contrlbutlons are investments in a busxness made by

'its owner(s).’ The balance sheet phase.of the ATP analysis should
also evaluate on a case-by-case basis whether addltlonal capital -

oontrlbutlons should be 1ncluded ln the ATP amount . L
INCOME AND CASH FLOW STATEMENT PHASE -

In evaluatlng the amounts that an ATP Candldate can’ afford

to pay over time,. Regions should pay particular-attention to tbe

income and cash flow statements of the ATP Candidate. This
analysis looks at the revenues. (income} and expenses of the ATP
Candidate over time. - This analysis attempts to predict future .
earning potential and to identify ordinary and necessary future
expenses,' based on a review of financial statements from prior
years, budgets and projections (if provided), and likely -future.
évents. As previously stated, the- goal of an ATP settlement is

Lo allow a buslness PRP to remain a going concern and to prevent

;
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. an lnd1v1dual PRP ‘from sufferlng undue” flnanc1al hardshlp
Excess available cash flow should form the basis for ATP payments
over tlme »

The income statement and cash flow phase includes review of
revenues and expenses reported over several successive years.
The income statement is a financial reéport that shows revenue and
profic-making activities over a periocd of time, typically a
. fiscal year. Revenues measure the-inflow of assets, while
- expenses measure the ocutflow or using up. of assets. Net income
indicates an increase in assets and owners’ equity during a time .
period, while net loss indicates a decrease. Changes in revenues
and expenses from year to year should be examined to determine if
a trend exists and if there is an explanation for this trend. If
a trend ‘is identified, ﬁlnanc1al proyectlon should reflect the
lmpact of the trend : . .

Total sources of revenue should be examined to determlne zf
they -ate stated correctly and to make sure that they have not
been undervalued. A 51m11ar review of expenses shculd be made to
determine if a trend exists, if expenses have been overstated,
and/or if the need for the expense has not been established.
Questionable revenues and- -expenses are to be discussed with the.
ATP Candidate and may result in adjustments -to the income _
statement estimate. When adjustments are made, the reason for
the adjustment should be documented in the case file.

After the examination of prior revenues and expenses, any
Increased Future Needs identified by the ATP -Candidate should be
.examined. Increased Future Needs are ordinary and necessary :
expenses. that will be incurred by the ATP Candidate that have not
.been incurred in the past or that were incurred prev1ously but
- .are expected to be significantly greater than in the past. When
estimating ‘Increased Future Needs, the ATP Candidate must explain
.the reason why payment of these expenses cannot be deferred for a

. limited period of time. Examples.of Increased Future Needs are:

'

[ ] _.BuSLnesees~~Est1mated envzronmental expendltures that

: are to be incurred in.the next five years. However; in
limited and appropriate cases, the ATP settlement may
require additional payments if the estimated '
env1ronmenta1 expenditures are nét made.

° 'Ind1v1duals--A 51gn¢f1cant decrease in revenues or a
) significant increase in expenses that will be incurred ’
within the next five years, such as & change in an
1nd1v1dual‘s financxal situation caused’'by retirement.

The next’ step in the income and cash flow statement phase is

- to calculate the difference between the.projected revenues and
~ordinary and necessary expenses (including any Increased Future'
Needs and debt servicing on. any addltlonal borrowlng determined.

S . S 11
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‘

:approor1ate 1n the balarnce sheet phase of the analysis)’ duriné

the next five years ("Available Income"). The Available Income.
should be compared with the proposed settlement amount. If the
Available Income is greater than the settlement amcunt, there is
no undue financial hardship and no reduction based on an ATP

&laim should be allowed. 1If Available Income is less than the
- settlement amount, the difference between these twd amounts:
-"should be 1ncluded w1th the ATP estlmate

The Ag..ncy should normally regquire an ATP Candidate to

~direct’ five years of Available Income toward payment of the

'bpfoposed‘settlement amount. - However, the number of years of

Available Income may be changed when circumstances warrant.
Examples .of such circumstances include the follcwingﬂ

) The revenue and expense projections for an ATP Candldate ‘are
too erratic-to allow for any certainty in the future cash
pro;ectlons. In such a situation, the settlement may need
. 'to regquire payment of a percentage of future earnings for
more -than fJ.ve years. ‘

e ' A bu51ness is in.the’ process of a major capltal
réstructuring that will result in a temporary deferral of

~profits. In such a case, the analys;s may need to 1nc1ude a

greater numker of years of Available Income or congider  the®
use of an alternative method to ‘estimate the value of the
restructurlng : ‘
. An individual has a:very valuable asset that produces only
minimal income. In such-a case, the analysxs may need to
include. a greater number of years of Available Income or
consider the net sales value of the asset in. the calculatlon
of a settlement amount .

The fact pattern associated with ‘each ATP Candidate’'s-
financial position may require’ deviation from the five year. .
estimate. This deviation may be in the form of a reduction or
increase in, the number of years of future income that is
conszdered "It may also include consideration ¢of the sale value
of ‘an -income- producing asset lnstead of limiting the review to

- income prov1ded by the agset.’ The explanatlon for the change in

the estlmate ‘should be part of the documentatlon requlrements

If the case” team deﬁermlnes that an ATE settlement should
include payments over time, an intérest factor should be applied
to all payments except the up~front payment:. . Interest should be
applied at the Superfund rate, which changes annually and can be
obtained by contacting Charles Young of the Financial Management
Division, Office of the Chief Financial Officer (202-564-43514).
In addltlon. the Region should determine whether settlement
payments made cver time can be secured by perscnal guarantees

from owners of-an ATP Candldate bu51ness {partlcularly if it is

P v " J
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known that an owner has significant personal assets) and/or
through unencumbersd assets {i.e., assets that have no
outstanding llens or pledges agalnst them} .

ESTABLISHMENT OF THE ATP AMOUNT

Any type of credit analysis, including the assessment of a
ATP Candidate’s ability to pay Superfund cleanup coests, involves
many judgments with regard to issues like what constitutes an
ordinary and necessary asset or expense, what projected future
earnings and available.cash flow are likely to be, and whether a '
capital expenditure can be reasonakly delayed. It is important
for the case team and the analyst to obtain necessary information
from the business entity or individual pertaining to these
difficult decisions in order to reasonably arrive at an
approprlate ablllty to pay determlnatlon

; once the case team is assured that all requested financial
" .information has been obtained 'and analyzed, Available Income (as
defined above), amounts available from estimated borrowing .
capacity, amounts available from the sale of assets that are not
ordinary and necessary, and amounts available ‘from owners’ equity
.should be identified and added together. This sum should then be -
reduced by an approprzate safety factor to reflect the '
uncertainties in making predictions for a specific ATP Candidate,’
and to provide for unexpected events, The safety factor can be
percentage adjustment, a dollar estimate or some other adjustment _
that is appropriate to the analysms and should be determined on a
- case by case basis. The amount produced by this step is the . .
estimated ATP amount. Another quick review of the ATP :
Candidate’s financial situation should be conducted to assure
that the analysis is complete and accurate. If this review
indicates that the ATP Candidate can pay the estimated ATP
amount, that amount should be recommended as.the ATP amount.' If
the review does not produce such a result the estimated AT?
amount should be IEVlSlted o

Onca the ATP amount has been establlshed EPA should seek

. settlement rapidly since the flnanCIal condltlon of an ATP
‘Candidate may change. If there is an extended délay between the
analysis and the settlement, the financial condition &f the ATP
Candidate may change and EPA’s information may be stale.

In evaluatlng the amount that an ATR Candldate can afford to

pay in a settlement, one consideration is how the payment will be

structured in the settlement agreement, namely a oné-time’ payment
versus installment payments. For example, an ATP -Candidate’'s -

.ablllty to generate future 1ncome may be used to fund 1nstallment

‘Any ATP settlement recommendaticn in a case 1nvolv1ng the
Department of JUSthE is subject to DOJ approval '

13



payments over tlme, or it may ba used to support bcrrOWLng to
fund an up- front payment. If there is bcrrow1ng capability,. the
amount available to furd an up-front payment is increased by the
ability to borrow., However, servicing the addirional debt

. {(payment of principal and interest) must.be factored into ths
income and cash flow phase of the analysis, and reduces the

avallablilty of funds in that phase

- The ATP amount should generally be payable upon settlement
Under appropriate circumstances, however, the settlement may
provide for installment payments. When coﬁsxdering installment
payment options, the case team should keep in mind the advantages
and disadvantages of such payments, including the potential of an.
increased ATP amount, the risk of default, and the administrative
burden on the Agency. ‘ - s : ’

Generally, ‘the Agency should not structure payments cver a .
period longer than five years. There may be times when a

- settlement is more approprlately structured over a shorter beflod

of time. For example, if it is determined that. an ATP Candidate .
has a spetific. large cash need- beginning in the fourth year after -
settlement and that therefore extendlng a payment beyond three
yvears would not likely result in significant additional payment
amounts, the payment ' perlod could be limited to three years

SHARING THE REVIEW

’

Once an appropriate ATP amount is determlned the
conclusions of the ATP analysis should be shared w1th the ATP
Candidate$ After a discussion of the ATP amount and the basis
for the amount, the ATP Candidate should be allowed to respond to
the analysis apd to submit' additional financial information. If
the information submitted by the ATP Candidate is new and -
significant, it may result in changing the ATP amount. If it
dees not, negotiations may proceed provided the ATP CandldateA
agreesg to the ATP amount

DOCUMENTATION OF THE DECISION ' _
_The case team- should document the ATP decxsxon in Superfund
settlements. Under CERCLA, costs not recovered from one PRP may

- be recovéred from other PRPs. Because an ATP settlement.is
.. predicated. on, among other considerations, a PRP’s financial

ability to pay, lt has the potentlal -to affect the settlement

*Agency personnel should generally not.pfovide a copy.of. any

" ABEL or other computer model analysis to an ATP Candidate unless
‘the analysis indicates an ability to pay the full amount sought.

by the government. For further. information on this subject,. the
ABEL User's Guide (or other ‘appropriate computer model user's
guide) should be consulted .

14.
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amount tc be paid by other PRPs. Therefore, it is important for
the case team to document the basis for the ATP settlement,

jlncludlng 1dent1fy1ng and maintaining copies of all documents

relied upon in ¢onducting the ATP ‘analysis as well as preparing a
narrative explanation that describes the analysis. This ATP
documéntation .is net part of the administrative record for -
response selection and is not subject to National Contingency ’
Plan ("NCP") requirements relatlng to the Administrative Record
for Response Selection. . : R

" - DEVIATION® FROM THIS MEMORANDUM

Each person’s. flnanczal condltlon is unique. Accordingly,
if the specifics of the financial p051tlon of a - PRP are not
applicable to the assumptions contained -in this 'guidance, an ATP
Settlement may be reached on other .grounds, but should be clearly

- documented .and elevated to the apprcprlate management offzc1al

x,for approval

*o.ae*:t-'n-,

***..**b*t*.*...***.**l’-******t**t

NOTICE: -This pelicy is not a rule, and does not create any '
legal cbligations. The extent to which EPA applles the pollcy
will depend on the facts of each case. .

1"0-&%.-:—

**t***,*****t***‘**i***n***'*****‘***
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APPENDIX A INDIVIDUAL ABILITY TO PAY DETERMINATIONS'
APPLICABILITY i ' - ‘-_ L f'

For purposes of this appendlx, an ‘individual is a natural
person: Individuals include sole proprietors and non- corporate
general partners in a partnershlp However, this. appendix does
not apply to limited partners in a partnership because ‘their
liability, like that of shareholders .in a corparation, is :
generally llmlted to the amount of thelr investment.® . -

»

The ability to pay of a partnership that has both limited
‘and general partners should be  evaluated in two stages. Flrst
financial resources of the partnership ‘should be assessed.
Second, if the resources of. the. partnership entity are
_ inadequate, the financial rescurces of the general partner(s) ‘
{but not those of. the limited patrtner{s)) should then. be assessed
‘to determine whether these resources can make up the shortfall.
I1f the general partner(s) is an individual, the policy set forth
in this appendix on individual ablllty to pay determinations
should be followed. If the general partner(s) is a- corporation,
. the policy set forth in Appendix B on buszness ablllty to pay.

determlnatlans should be followed :

PURPOSE OF INDIVIDUAL ABILITY TO PAY SETTLEMENTS e

It is not EPA’'s.intent to .deprive lnleldualS or their . .
dependents of ordinary and necessary assets or -income. ‘For this
reason, EPA may enter into an ATP settlement with an- individual
PRP {(the "ATP Candidate") if the ATP Candidatée demonstrates that
the payment of the proposed settlement amount is.likely to create
an undue financial hardship. . If EPA’s analysis of the financial
condition of the individual ATP Candidate identifies available.
‘funds that exceed the proposed settlement amount, there should be
ne ATP Settlement . o

:NITIAL-REVIEW

' The’ ATP Candldate _should prov1de suff1c1ent flnanCLal

: 1nformatlon upon which EPA can base an ATP settlement decision.
'.:Generally, the ATP Candidate should provide the five most recent
years of ‘individual federal income  tax returns and should
‘complete a- ‘financial questionnaire. . EPA may request additional -
information. ~ This may include loan appllcatlons, financial-
information relating to businesses owned by the ATP Candidate;
and the fair market value of assets owned by the ATP Candidate.

¥
kS

‘However, there may be cases where limited partners and
‘shareholders participate so heavzly in the business that they are:
llable in their personal capacity and this appendlx would apply
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EPA should not llmlt its analysis- to the evaluatlon of the
ATP - Candldate s assets, earnings and expenses. It may.also be
appropriate to examine other sources of funds available to the
ATP Candidate. This may include income and assets not in the
. name of the ATP Candidate but that are available to the ATP
Candidate, .such as income from, and assets in, trusts and other
related entities as well as the financial holdings of the ATP .
Candidate’s spouse. .Not all such income and .assets should
automatically be considered available te the ATP Candidate, but
they should be treated as potentlally relevant to the analy51s

The lnltlal review should characterlze the financial
¢ondition -of the ATP Candidate in terms of income and net worth.
The 1n1t1a1 review may. lnclude ’

1} Comparlson of the ATP Candldate ‘s income and expenses te
o natlonal and loecal: averages; and

2) Estimation of the peréentage~0f'xnédme,applied‘to debt. .

By conducting the initial characterlzatlon, EPA may then
;estlmate the extent of the financial hardship that would be
imposed upon the ATP Candidate if requlred to pay the proposed
settlement amount. If this amount is not likely to create an
undue financial hardship, EPA should suspend the analysis,. .
pending an explanation from tHe ATP Candidate as to why: payment °
of the proposed settlement amount is llkely te create an undue
flnanc1al hardship.

VERIFICATION

. Verlflcatlon of, the ATP Candidate’s flnanczal 1nformatlon is
often the most labor-intensive- aspect of an ATP analysis for an
individual. Although businessges and municipalities have
available a variety of .information relating to revenues,
expenses, assets and liabilities, many individuals have only
copies of income tax returns. Furthermore, businesses and
municipalities are experienced at explaining their financial
. posxtlous--1nd1v1duals rarely have a need to do.so. The case’
- . team should ugde the least intrugive method of ingquiry consistent
with adequately analyz;ng .an individual ATP Candidate’s ability
to pay. For example, the number of pedple that participate in
financial discussions with the individual ATP Candldate should be
kept. to a mlnimum .

' BALANCE SH'.BET PHASE

The balance sheet - phasa looks at-'the assets, liabilities,
‘and owners’ equity of the individual ATP Candidate. Agset -
holdings generally fall into one of two categories: (1) asSets
" required to meet the ordinary and necessary neéeds of the ATP
Candldate and thcse dependEnt on the ATP Candidate. (2) other
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assets. Inqulrles should e made as’. to the eroper ClaSSlflCaClon

of. assets” owned by the lndlvldual ATP Candidate. Assets of -
limited value, however, may be excluded from thls phase of the

.

Agsets requlred Lo provzde for ordznary and necessary needs

.include the personal residence, vehicles needed for
; trarisportation, clothing, and other personal possessions that can

be accurately attributed to providing for the needs of :the ATP

‘Candidate and those dependent upen the ATP Candidaté. Unless the

Agency determines that these assets are not ordinary and .
necessary for the ATP Candidate or that there exist unresolved
issues concerning questlonable transfer(s) of the assets, these
assets should be excluded from the ATP analysis and the
requirement to determlne a. falr market value- for them should be’

A prellmlnary review of assets requlred to prov1de for

. ordinary and necessary needs should be performed to ensure that -
they. are not mis¢lassified. - If the assets are not’ ordinary and

necessary, EPA may calculate an ATP amount based on:
Y1 Requzrlng the ATP Candldate to sell the asset(a) 7
2 Requlrlng the ATP Candldate to borrow on - the asset(s),

L300 If borrowing is not an option due to _other constralnts
such as the-age of the borrower, the Agency -and the ATP
Candidate may agree that the asset will be sold ‘as part

_ of the resolution of the ATP Candidata’s egtate, with

= - .an appropriate pertion of the proceeds from the sale
: g} gc;ng to the ATP settlement, or ‘

4. . Not requiring elther the sale of the asset or borrOW1ng
. on the asset, but requiring the settlement to include
. Available Income (as defined below) for a perlod
. greater than five (5) years

EPA should alsg’ analyze the. value of a sum. certain versus.
Candidate). The Agency should alsoc estimate. the net. sale amount

and the enforcement -costs (such as costs to require compllance
with the ATP settlement agreement) for each alternatlve

‘the pésaibility of a greater amount if paid over.time (along with. -
' the: poeslbility of -4 default on the agreement by the ATP

The ability-to- borrow estimate should 1nclude the’ abillty to .

- borrow on other assets owned by the ATP Candidate. - Other assets -

include assets of significant value that are. owned by the

. individual ATP Candidate that have not been demonstrated to be
" ordinary and necessary for the individual or those dependent on
‘the individual. - If other constraints limit the borrow;ng
capac;ty on asseta owned by the 1nd1v1dua1 ATP Candldate, the . ATP_.
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estlmate .should consider the amount that would be avallable if
the other:assets were sold ’

For individual ATP Candidates who are sole proprietors or
general partners, owners’ equity should also be analyzed as 'a
potential source of ATP settlement funds. - This analysis should
consider the ability of the ATP Candidate’s enterprise to attract
addicicnal. investments or capital contributiens. Any funds
identified in'this analys;s should be anluded in the ATP amount.

INCOME AND CASH FLOW STATEMENT PHASE

.The income and cash flow statement phase looks at the:
revenues {income) and expenses of the- individual ATP Candidate.
The tax returns and other financial information should be relied
‘upon to eatimate the future inccme and sources of funds for the
ATP Candidate. The income and cash flow statement phase should
identify the ordinary.and’ necessary living expenses desgcribed in
the ATPR Candidate’s response to the financial questicnnaire.
Crdinary and necessary living expenses include the cost of items.
such 'as housing, utilities, food, transportation, clothing, ’
education, medical treatment, and prescriptions.. Ordinary and-
necessary -living expenaes'should not include expenses for assets
that would be described by any reagonable standard as luxuries.
The decision concerning ordlnary and necessary living expenses ¢
should be made based on the unique condition of each individual
ATP Candidate belng analyzed.

The case team should evaluate the ATP Candidate’s sources of
income and estimate the ATP Candidate’s future income: The case
team should then examine the expenses identified by the ATP
. Candidate and estimate the orxdinary and necessary living expenses

for the ATP Candidate and those dePendent upen the ATP Candidate.
" In addition, if it was determined in the balance sheet phase that
the ATP Candidate has borrowing. capacity, additional expenses to
service such borrowing should be factored into this analysis.
The ‘difference between eatimated future. income and ordinary and
' necessary living expensesg (including any debt-servicing expenses)
is defined as Available Income. The Agency should normally
require the ATP Candidaté ‘to direct five years of Available
Income toward payment of the proposed settlement amount

.. As diacussed mnre.fully in’ the ‘main body of this . pollcy

- docdument,. the fact pattern associated with each ATP Candidate’s
flnanCLal position will determine the number of years to include
in the Available' Income estimate. This may result in reducing or
increasing the number of years used in. computing the Available
Income estimate. The explanation for any change in the Available
Incdme estlmate should be part of the documentatlon requzrement

) Ncrmally, the income and’ cash flow statement phaae assumes
that xncome and expense projectlons wzll remain. constant.‘ If
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special circumstances are identified; this assumption should be
changed tp meet the unique needs of the ATP Candidate. For . )
axample, if the individual ATP Candidate is expected to retire in
two years, the income and expense pro;ectlons should be changed
to reflect this circumstance,

_ESTABLISHMENT OF THE INITIAL ATP AMOUN‘I‘

‘In establlshlng the lnltlal ATP amount, EPA should deduct

+. from the Available Income estimate an amount :that-should provide

a measure ‘of safety to prevent the existence of an undue
 Einancial hardship. The safety factor for an individual ATP

Candidate should be based on facts specific. to: the 1nd1v1dual‘and o

those dependant ‘upon the 1nd1v1&ual
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‘ . APPENDIX B: BUSINESS -
. . ABILITY TO PAY DETERMINATIONS

APPLICABILITY
Businesses can be broadly grouped into three categorles'

corporations, partnerships, and sole proprietorships, From the
' perspective of analyzing the financial health of a business, a

- critical distinction exists amorng these categories regard;ng the

extent to which the business’ owners.are respon31ble for the
businesgs” liabilities. . A corporatlon is an entity in which
owhership is established by parties (who may be individualg,
partnerships, or other corporationsg) who hold shares of stock in
that corporation. The corporation under the law has the status
of a person. Therefore, liability generally is limited to-the
corporation. A corporation’'s ownersg (i.e.,- shareholders)

" generally enjoy- limited liability. for any of the corporatlon g’

' debtg or legal claims, and the most they can. "lose" is the value - .
. of their investments (i.e., stock) in the firm.  In assessging the ..

financial health of a corporation, only the flnanazal resources
of - the corporatzcn are relevant.

The owner of a sole proprzetorshlp, in contras:, is not .
protected from business debts, and the owner has unlimited ‘
liability for his business.  The total financial resources and
financial responsibilities of the owner of a sole proprietorship
or the partners of a general partnersth should be evaluated in
assessing the ability of these entities to pay.

A less commen form of partnership is knewn ag a "limited

- partnership." These partnerships consist of one or more limited .
partners (whose liability for the partnership’s debts is limited
Lo the amount of money originally invested) and one or more
general partners (whose liability for partnership debts is nct
11m1ted to the ~amount: of thexr xnvestment)

For’ purposes of analyzing abilxty torpay situations, it may’
be -necessary, to conault one or both of the appendlces. FOoY
example, ATP settlements affectlng buginesses enjoyxng limited
liability (e.g.. ccrpcrations) should be determined in-accordance
with the policy set forth in Appendix 8 and the main body of this
policy document. However, business entities who have general
l;ab;llty {a.g., sole proprietorship) are addresaed Ln Appendzx
A:' Individual Abllxty to Pay Determlnatlons

' pmu:oss OF BUSINESS. Anm'rr 70 PAY sm

. EPA does noc 1ntend the Superfund settlement . process to
result in the closing of a business or the inability of a
business to conduct its business acrivities. For this reason an-
ATP settlement with a business PRP is permitted- if the  business.
PRP (the "ATP Candidate") demonstrates that. the payment of a

»
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certain sum of money is beyond its financial capability and that
sattling.fcr such a sum of money would create an undue financial
‘hardship for thes ATP Candldate 'The . business ATP settlement

should also meet the requlrements contained in the main body of ‘ ©
thls pollcy document. o

EPA’'s analysis of the ﬁlnanCLal condition of the ATP :
Candidate should be performed with the assistance of a person who .
. is qualified to make this determinaticn. If the analysis
identifies available sources of funds that exceed the proposed
settlement amount, there should be no reduction inm this amount.

'7INITIAL REVIEW

The ATP Candldate $hould prov1de EPA with sufflc;ent -

. financial information on-which to base an ATP settlement ,
decision.  Generally, the ATP Candidate should be required to ..

. provide a minimum of the five moat recent years of .federal

- corporate ificome tax returns. Similarly, the Agency. should also
' generally requedt the five most recent years of financial
information (audited, if availadble) and a completed financial
questionnaire, Other information, as determined by EPA, should
be provided and- reviewed by EPA. 'This may include loan
applications, financial information relating to other entities :
owhed by the business and/or shareholders or directors of the _
business, financial 1nformat10n for a period of time greater than
£five years, and informatior ‘that might” assist in estimating the
fair market value of assets, llabllltles, income and. expenses of
the ATP Candidate. E . . SR

The initial review shoul& characterize the flnanc1ai
condition of the ATP Candidate in terms of income and net worth.
The initial review may

»

1}  Compare the ATP Candldate s 1ncome and expenses with. szm;lar.
' bus;nesaes ; N :
2) Calculate various financial ratios (e, g.. debt-to- —equity "

ratio) that help to-.describe .the equity, solvency and
‘profltablllty of the ATP Candldate, and

3) .Compare net lncome and cash flow prOJectlona wlth the
- proposed settlement amount.

- If a preliminary review of ‘the flnancxal Lnformatxcn X
indicates that. the proposed settlement amount is not s;gniflcant
in ccmparlsan to. the flnancial p051t10n of the ATP Candidate, the

-

: "For example, information on offxcers‘ compensation is’ .
available in the Robert Morris Aasociates business profiles. For
further informatioén on how to maké these comparisons, see the
'“Beyoud ABEL Training Course” ‘materials. .
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‘analysis should be suspended, and the ATP Candidate should be
asked to éxplain why the proposed settlement is likely to creéate -
an undue financial hardship.  Cnly if such an explanation is
provided should the analysis continue. . ‘ S

Generally, if the financial characteristics indicate a
strong financial conditicn, a reduction in the proposed
- gettlement amount is not justified. However, it is important to
recognize that these are only financial indicators and dec not.,
.express a final opinion on any business. & final opinion should
~ only be provided based on a detailed analysis by a qualified
financial analyst. : T '

VERIFICATION

~

. 'Businesses have available an assortment of dpcuments that
describe their ‘financial condition. However,.the majority of

*" these financial documents were prepared under standards that are

different from the standards used to evaluate. an ability to pay.-
. Because of this, caution should be used in relying on them, . -

N .

,Sufficient inquiries should be made to verify the. accuracy of the
"documents and to determine that they accurately réflect the -
current financial condition of the ATP Candidate. '

Understanding trends in the business and the reason for the’
trends are important in verifying the finarcial information. .
Superfund litigation can be expensive and this may have created a
significant but temporary impact on the business that may ease or
discontinue after settlement. :

Other expense and spending patterns should also be examined
to- determine whether debt has increased or decreased. Often in
difficult financial times a company may reduce assets to pay .
. éxpenses or borrow on the assets. “Substantiating documentation ',
should be provided to explaim why a business that has a history
- of profit has increaged its amount of debt or reduced its net |
-.worth, - - ) ' - : St ‘

 'BALANCE SHEET DHASE .

- The. balance sheet phase locks at . the assets, liabilities, _
and’ owners’. equity of the business ATPF Candidate. Asset holdings '
rof a business should generally fall into either of two
categories: (1) assets that are ordinary and necessary to -
continue the . business operation{g) of the business ATP-- ,
‘Candidate; and (2) assets that are not oxdinary and necessary for
the business operation(s) of the business ATP Candidite. EPA may '
make inquiries as to the classification of all assets. '

 An. inquiry should be made to determine if the company has .
the ability to borrow upen either .or. both types of assets, If °
‘borrowing potential existd, the amount that -could be borrowed and
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" This phase of the analysis should predict future earming-

’ P

paid by'the-ATP.Céndiaate should be estimated.and included in the
ATP estimate. =~ - . ’ ; o
If other constraints limit the borrowing capacity'of the

business ATP Candidate, EPA sheuld  estimate 'the net proceeds frem
the sale of .assets that are not ordinary and necessary. This

-~ estimate should be included in the ATP amount. During the
. balance sheet phase; EPA should ensure that the business ATP
- Candidate is not required to.dispose of ordinary and necessary

assets or to borrcw so heavily on ordinary and necessary assets
that it is unable to make the payments <n the debt.

" - Owners’ dquity should also be analyzed as a potential source

of ATP settlement funds. As described more fully in the main
body. of this policy document, this analysis. should Iook at two

- primary components: dividends. and capital contributions, Any .
.. funds. identified in this analysis should be included in the ATP
-amount. - : .. . . S :

INCOME AND CASH FLOW STATEMENT PHASE -

The income and cash flow statement phase looks at the
ravenuss’ {income) and expenses of the business ATP Candidate.
potential and -identify ordinary and necessary e.-)enses for the °
business ATP Candidate. This should be based on financial , -
statements from prior years and likely future events. The goal
of the ATP settlement should be to allow the business to remain
solvent, but not to retain excesds cash flow. 'Any excess cash .
flow should instead be used as a source of contribition towards a

Superfund site cleanup. Similarly, the ATP settlement should not o
‘permit inflated or unreasonable expensges. ‘

. When conducting the income and cash flow statement phase,
EPA should look to- see that all sources of income are identified
and valued accurately, and that any related party transactions ..
(i.e., transactions among natural persons related to each other,

‘'or. among-corporations that are closely related) are identified.
- Current and projected future sources of ificome should be compared

with prior gources of income and an estimate of future income
should be made. T _ o : i S

. . Currént and estimated future expenses should also be ' /-
examined, Expenses of the business ATP Candidate that are
intringic to'the service or manufacturing purpose of. the

. corporation ("ordinary and necessary expenses") should be
- reviewed. Expenses that do not appear to relate tc the business

purpose of the business. ATP Candidate (e.g., charitable
contributions; dues and membership fees) should be questioned. .

.In addition, "if during the balance sheet phase it was determined
, that  the ATP Candidate had additional borrowing capacity, future
expenses should reflect_inc:eased'deht,servicing;requiremgnts.-
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) ' APPENDIX C: DEFINITIONS. - -

"

Availdble Income is the difference between projected revenues and’

v ordinary and necessary expenses generally for the next five

years. ' : O | : -

T

Increased Future Needs are ordlnary and necessary expenees that

“.will be incurred by -the ATP Candidate that have not been incurred

'in the, past or that were incurred. prevlously but which are
expected to be szgnlflcantly greater than in the past.

Ordlnary and Necessary Asset.is an asset that is currently used
for a business purpose or an asset. that provides for a need of
an 1nd1v1dual ATP. Candidate or . thoee dependent on- hlm/her.

ATP Amount is the sum of Avallable Income, excess cash, amounte
‘available from estmmated borrowing capacity, amounts available
from the sale of assets that are not ordinary and necessary, and
.amounts avallable from owners' equlty, reduced by a safety
facter.

-Undue Flnanczal Hardship cccurs LF payment of the settlement .

amount sought by the government will deprive an ATP Candidate -of.

ordinary and necessary .assets or cause an ATP Candidate to be ‘'3
unable to pay- for ordinary and. necessary'busznesa expenses and/or
erdlnary and necessary 11v1ng expenses.

. .
o . '
F - - -
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Financial Statement for Individuals *

(4 addlional 1pace B needed, Hiach & LetrEle whact)

¢

. ‘;'cuf nama and adaress (induding nocods and counly) A 2. Home phone m . 3. Masim watus
i - . € Sodsl  fa Yous o b. Spouse
- ‘ Zp Code N Nomben .
{optonal]
Section | : Employment Information .
5. Prasant empoyar of business (name and eddress) §. Business phons numbar 7 | 7. Ocaupation
£a.. How long &t prassnt ) 8, Check aparoptiata bax
-ampiymanl. Q Wage eamor Q Partnar
. £ Sola propoiator T Corporate aificar
%.  Spouse's amployesr of businass (namne and addrass) ’ 10, Buslness phatia numbar . 1, Ceoupztan
9. ‘How long at prasent . C 12. Chech appropriats bax
amployhent . . . Q Wags eamer Q Parmar
- : : T O Soks propriaior Q Corporais oificer
Section Il e Personal Information
13. Name, adgrass and telephone number of naal of Ko of oihar referance : L . o

S S ——
14, Dais ol blrth a. Yours .| b Spouses o
Section lll. . General Financial Information
15, Laglvwes years Federal and slate - 134, Adjusied grass income on rabuns, 15h. LIs1 8} states Cress rotums were fMad In;
Income tax renans filgd ’ - peryeds . : )

16.” Bank accounts (Atuds Savings & Loans, Credit Uniars, (84 dnd Redrement Pians, Certificates of Dapasi, eic)

Neme of inatiiution . Address . Typeof Account ‘AccountNo. . Balance

Total {Enter in ftam 25} o, . : 3

‘ormatton 11 requesied pursu'snt 1o Section 104{s} ¢f e Compeshantive Emvironmental Rnpmu.oompcma'nm and Uablilty Act, 42 U.8.G. § 9604, end 1s not subject 1a
1 of the Paparwerk Reduction Act of 1580, 44 U.8.C. § 3501, stsmq. ) .

I
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S Gpacge cares, Lings of geait

. Type of Acgount Nams 1nd Addreas ot Menihy Credit Amaunt
ar Carg - Rlnanclai Ingiution Prymenl Limt Cwed
]
Totale (Enter in .'rém '.'.TT} . }

148, Safa déposn boxes rented of accassad (List all jocabons, box numbers, ard conlents Induding estmated make! value)

18, Heal Property (Bref desaiplion of pravatty and iype of ownership) _ hddress findude d"-ﬂffu smte and pareal Aumen)
-3 - B . B
o,
c.
' .
zp _ insurance Palicies (Name of Campany) Policy Numtsr - | Type Faeo Amourt Av;flabio Loan Vatue
To;ai (Entar i item 27) o . }

21, Additional Financial Inforrnation (Court and administrative proceadings by or against you, legal daims{whether asserted or not), setfemant agroements, employmer
agreamants, consulting and simiar agreemsnis, “golden parachute” agreements, bankruplcias, ropossassions, recent transfers of assets for less than Rill value
anticipated increases in incoms, real sstala being purchased under contract, real o perscnal propery being held on your behall, condition of health, information o.
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semca amployed by, and location of smployment

23, lndlca!a any businesy entity with which yau own fiva (5] percent or morg ¢l e outstanding stock for other equily lntezest), '
Nams of Business Enllly - Co Address ) Percentage of Stock Date Purghased
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27, Cash or toan value of Insurance. .
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29. Real
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(From
Item 19
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