STATE OF KANSAS

BEFORE THE KANSAS DEPARTMENT OF HEALTH AND ENVIRONMENT

In the Matter of the

Proposed Adoption of Permanent Kansas Air Quality Regulations
K.A.R. 28-19-712 through K.A.R. 28-19-712d; and

K.A.R. 28-19-713 through K.A.R. 28-19-713d.

REPORT OF THE HEARING OFFICER

This matter comes before Jennifer Nichols, hearing officer appointed by the Secretary of
the Kansas Department of Health and Environment (KDHE) to consider the comments of the

public regarding the proposed adoption of permanent administrative regulations.

INTRODUCTION

Pursuant to K.S.A. 2009 Supp. 77-421, notice of the public comment period and public
hearing was published in the Kansas Register on September 24, 2009, as well as in the Kansas
City Star on September 24, 2009, and Johnson County Sun on September 30, 2009. A copy of
the public notices are included in this report as Attachment 1. The public hearing was
conducted 3 p.m. in the 3" Floor Auditorium of the Wyandotte County Health Department, 619
Ann Ave, in Kansas City, Kansas.

These regulations are promulgated under the authority of K.S.A. 2009 Supp. 65-3005.
The purpose of the hearing is to present the proposed regulations. The regulations are in
response to a violation of the eight-hour ozone standard in Kansas City that occurred on August
9,2007.

The 2007 Kansas City Eight-Hour Ozone Maintenance Plan contains contingency
measures that are triggered upon a violation of the eight hour ozone standard. These contingency
measures include a heavy-duty diesel truck idle reduction regulation and a nitrogen oxides
reduction regulation for Johnson and Wyandotte counties. Specifically, the Kansas Department
of Health and Environment is proposing K.A.R. 28-19-712 through K.A R. 28-19-712d,
regarding idle reduction of heavy-duty diesel vehicles; and K.A.R. 28-19-713 through K.A.R.

28-19-713d regarding the reduction of nitrogen oxides (NOx) emissions.



These regulations are being proposed to meet the national ambient air quality

maintenance requirements of the federal Clean Air Act (CAA) for ozone.

The following were in attendance from KDHE:

Jennifer Nichols, Bureau of Environmental Field Services, serving as hearing officer
Tom Gross, Bureau of Air

Miles Stotts, Bureau of Air

Keith Weber, Bureau of Air

Attachment 2 is the sign in sheet utilized at the hearing for individuals to register.

The Hearing Officer noted that the comment period would close at 5:00 PM on Thursday,

December 3, 2009. The address for the submission of comments was provided.

SUMMARY OF THE RECORD

The hearing officer opened the hearing with introductory remarks and called upon Bureau

of Air staff member, Miles Stotts, to briefly review and discuss the proposed regulations. A

copy of his testimony is attached to this report as Attachment 3. Following these remarks the

hearing officer invited public comment.

A total of ten (10) people outside of KDHE attended the hearing. Four (4) people

presented oral and written testimony during the hearing. EPA provided an original signed copy

of their comments. During the public hearing the following comments were received:

K.A.R. 28-19-712 through K.A.R. 28-19-712d

The comments were supportive of the proposed rules and their consistency with EPA
Model State Idling Law and the changes implemented by Missouri.

The proposed rule is supported by Johnson County Environmental Department. The
department did ask for strengthening of the rule in three areas. These were increased
resources for education, outreach and enforcement within the county; phase-out for the
exemption for idling during government mandated rest periods; and addressing design
and operation of load/unload locations to reduce 1diling.

The Kansas Motors Carriers Association spoke in general support and offered two areas

for proposed change. The rules should address all mobile diesel equipment including




agricultural trucks, construction equipment and locomotives. The rules should reward
those operators of heavy duty diesel vehicles that have implemented new technology to

reduce nitrogen oxides and particulate matter.

K.A.R. 28-19-713 through K.A.R. 28-19-713d
e One comment indicated that as part of the Clean Air Action Plan, the Kansas City Power
and Light had voluntary implemented technology for NOx reduction. This rule will
improve the reduction by covering additional power generating and manufacturing
facilities in the region.
e The proposed rule is supported by Johnson County Environmental Department to address
the region’s ozone standard violation. One facility within Johnson County will be

affected; this is the AGC Flat Glass Plant.
During the 60-day comment period, five (5) written comments were received:

1. A letter was submitted by Raney Gilliland, Assistant Director, Kansas Legislative Research

Department, on behalf of the Joint Committee on Administrative Rules and Regulations.

2. A letter was submitted by Joshua A. Tapp, Branch Chief, Air Planning and Development

Branch, Air and Waste Management Division, United States Environmental Protection Agency.

3. A letter was submitted by Donna L. Whiteman, Assistance Executive Director/Attorney,

Kansas Association of School Boards.

4. A letter was submitted by Bruce S. Andersen, Director, Public Health Department, Unified

Government, Wyandotte County.

5. A letter was submitted by Darrell D. Dorsey, Manager Electric Production and Supply,
Kansas City Board of Public Utilities.



Copies of the written comments from the hearing and the comment letters are included in
this report as Attachment 4. No other comments were received during the public comment

period.
POST-HEARING ACTIVITIES

Following the close of the public comment period, all comments received were
considered and where appropriate, additional changes in the draft regulations were proposed.
The agency’s response to the public comments, including the additional regulation changes
proposed in response to the comment, is detailed in the agency’s responsiveness summary, which

is included in this report as Attachment 5.

RECOMMENDATIONS

On the basis of the administrative record developed in this matter, the hearing officer
finds and concludes that agency staff has met the public participation requirements for adopting

the proposed new regulations.

FINDINGS OF FACT

1. K.S.A. 2009 Supp. 65-3005 authorizes the Secretary of the Kansas Department of Health
and Environment to adopt and amend administrative rules and regulations related to the

implementation of the Kansas air quality act.

2. Pursuant to this authority, the Secretary promulgated the K.A.R. 28-19-712 through
K.AR. 28-19-712d, regarding idle reduction of heavy-duty diesel vehicles; and K.A.R.
28-19-713 through K.A.R. 28-19-713d regarding the reduction of nitrogen oxides (NOx)
emissions regulations at issue, made a statement of the economic impact environmental
benefit and economic impact of the proposed regulations and published notice of the

public comment period and hearing in the Kansas Register on September 24, 2009.

3. The public comment period that was established for receiving comments on the proposed
adoption of the new regulations was concluded at 5:00 p.m. on December 3, 2009 and the

public hearing was held at 3:00 p.m. on December 3, 2009.



4. Comments related to the proposed adoption of the regulations were received and all
comments have been fully considered. The agency has prepared a responsiveness

summary in response to the comments regarding the proposed regulations.

CONCLUSIONS

The hearing officer concludes that the Secretary of the Kansas Department of Health and
Environment has the authority to promulgate the regulation(s) under K.S.A. 2009 Supp. 65-3005
and has met the requirements established under K.S.A. 2009 Supp. 77-415 et seq. for adopting

regulations and filing these regulations with the Kansas Secretary of State.
Dated this _14th day of June 2010

/WZ/% ’

Jenn: fer R. Nlchols
Hearing Officer

Attachments:
Attachment 1 — copy of public notice
Attachment 2 — sign-in sheet from hearing
Attachment 3 — BOA testimony
Attachment 4 — public comments
Attachment 5 — responsiveness summary






December 3, 2009 Hearing Proposed K.A.R. 28-19-712 -712d; and K.A.R. 28-19-713 -713d.

Attachment 1 — copy of public notice
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